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Presidential Documents

Title 3—

The President

[FR Doc. 05-5971
Filed 3-23-05; 8:45 am)]
Billing code 4710-10-P

Memorandum of March 14, 2005

Delegation of Reporting Function Related to the Sudan Peace
Act

Memorandum for the Secretary of State

By virtue of the authority vested in me as President by the Constitution
and the laws of the United States, including section 301 of title 3, United
States Code, I hereby delegate to you the reporting function conferred upon
the President by section 6(e) of the Sudan Peace Act (Public Law 107-
245).

You are authorized and directed to publish this memorandum in the Federal
Register.

~ /

THE WHITE HOUSE,
Washington, March 14, 2004.
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This section of the FEDERAL REGISTER
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applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 985
[Docket No. FV05-985-1 FR]

Marketing Order Regulating the
Handling of Spearmint Oil Produced in
the Far West; Salable Quantities and
Allotment Percentages for the 2005-
2006 Marketing Year

AGENCY: Agricultural Marketing Service,
USDA.
ACTION: Final rule.

SUMMARY: This rule establishes the
quantity of spearmint oil produced in
the Far West, by class, that handlers
may purchase from, or handle for,
producers during the 2005-2006
marketing year, which begins on June 1,
2005. This rule establishes salable
quantities and allotment percentages for
Class 1 (Scotch) spearmint oil of
677,409 pounds and 35 percent,
respectively, and for Class 3 (Native)
spearmint oil of 867,958 pounds and 40
percent, respectively. The Spearmint Oil
Administrative Committee (Committee),
the agency responsible for local
administration of the marketing order
for spearmint oil produced in the Far
West, recommended these limitations
for the purpose of avoiding extreme
fluctuations in supplies and prices to
help maintain stability in the spearmint
oil market.

EFFECTIVE DATE: June 1, 2005, through
May 31, 2006.

FOR FURTHER INFORMATION CONTACT:
Susan M. Hiller, Northwest Marketing
Field Office, Fruit and Vegetable
Programs, AMS, USDA, 1220 SW Third
Avenue, Suite 385, Portland, Oregon
97204; telephone: (503) 326—-2724; Fax:
(503) 326-7440; or George Kelhart,
Technical Advisor, Marketing Order
Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, 1400

Independence Avenue, SW., STOP
0237, Washington, DC 20250-0237;
telephone: (202) 720-2491; Fax: (202)
720-8938.

Small businesses may request
information on complying with this
regulation by contacting Jay Guerber,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, 1400 Independence
Avenue, SW., STOP 0237, Washington,
DC 20250-0237; Telephone (202) 720-
2491, Fax: (202) 720-8938, or e-mail:
Jay.Guerber@usda.gov.

SUPPLEMENTARY INFORMATION: This final
rule is issued under Marketing Order
No. 985 (7 CFR part 985), as amended,
regulating the handling of spearmint oil
produced in the Far West (Washington,
Idaho, Oregon, and designated parts of
Nevada and Utah), hereinafter referred
to as the “order.” This order is effective
under the Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C. 601-674), hereinafter referred to
as the “Act.”

The Department of Agriculture
(USDA) is issuing this rule in
conformance with Executive Order
12866.

This final rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. Under the marketing
order now in effect, salable quantities
and allotment percentages may be
established for classes of spearmint oil
produced in the Far West. This rule
establishes the quantity of spearmint oil
produced in the Far West, by class,
which may be purchased from or
handled for producers by handlers
during the 2005-2006 marketing year,
which begins on June 1, 2005. This rule
will not preempt any State or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
this rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608¢(15)(A) of the Act, any
handler subject to an order may file
with USDA a petition stating that the
order, any provision of the order, or any
obligation imposed in connection with
the order is not in accordance with law
and request a modification of the order
or to be exempted therefrom. Such
handler is afforded the opportunity for
a hearing on the petition. After the
hearing USDA would rule on the
petition. The Act provides that the

district court of the United States in any
district in which the handler is an
inhabitant, or has his or her principal
place of business, has jurisdiction to
review USDA’s ruling on the petition,
provided an action is filed not later than
20 days after the date of the entry of the
ruling.

Pursuant to authority in §§ 985.50,
985.51, and 985.52 of the order, the
Committee, with seven of its eight
members present, met on October 6,
2004, and recommended salable
quantities and allotment percentages for
both classes of oil for the 2005-2006
marketing year. The Committee
unanimously recommended the
establishment of a salable quantity and
allotment percentage for Scotch
spearmint oil of 677,409 pounds and 35
percent, respectively. For Native
spearmint oil, the Committee
unanimously recommended the
establishment of a salable quantity and
allotment percentage of 867,958 pounds
and 40 percent, respectively.

This final rule limits the amount of
spearmint oil that handlers may
purchase from, or handle for, producers
during the 2005-2006 marketing year,
which begins on June 1, 2005. Salable
quantities and allotment percentages
have been placed into effect each season
since the order’s inception in 1980.

The U.S. production of Scotch
spearmint oil is concentrated in the Far
West, which includes Washington,
Idaho, and Oregon and a portion of
Nevada and Utah. Scotch spearmint oil
is also produced in the Midwest states
of Indiana, Michigan, and Wisconsin, as
well as in the States of Montana, South
Dakota, North Dakota, and Minnesota.
The production area covered by the
marketing order currently accounts for
approximately 68 percent of the annual
U.S. sales of Scotch spearmint oil.

When the order became effective in
1980, the Far West had 72 percent of the
world’s sales of Scotch spearmint oil.
While the Far West is still the leading
producer of Scotch spearmint oil, its
share of world sales is now estimated to
be about 36 percent. This loss in world
sales for the Far West region is directly
attributed to the increase in global
production. Other factors that have
played a significant role include the
overall quality of the imported oil and
technological advances that allow for
more blending of lower quality oils.
Such factors have provided the
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Committee with challenges in
accurately predicting trade demand for
Scotch oil. This, in turn, has made it
difficult to balance available supplies
with demand and to achieve the
Committee’s overall goal of stabilizing
producer and market prices.

The marketing order has continued to
contribute to price and general market
stabilization for Far West producers.
The Committee, as well as spearmint oil
producers and handlers attending the
October 6, 2004, meeting estimated that
the 2004 producer price of Scotch oil
would maintain an average of $10.00
per pound. However, this producer
price is below the cost of production for
most producers as indicated in a study
from the Washington State University
Cooperative Extension Service (WSU),
which estimates production costs to be
between $13.50 and $15.00 per pound.

This low level of producer returns has
caused a reduction in acreage. When the
order became effective in 1980, the Far
West region had 9,702 acres of Scotch
spearmint. The acreage of Scotch
spearmint for the 2004—2005 marketing
year has decreased to 4,771 acres. Based
on this acreage, the Committee estimates
that production for the 2004-2005
marketing year will be about 635,508
pounds.

The Committee recommended the
2005—2006 Scotch spearmint oil salable
quantity (677,409 pounds) and
allotment percentage (35 percent)
utilizing sales estimates for 2005-2006
Scotch oil as provided by several of the
industry’s handlers, as well as historical
and current Scotch oil sales levels. The
Committee is estimating that about
650,000 pounds of Scotch spearmint oil,
on average, may be sold during the
2005—-2006 marketing year. When
considered in conjunction with the
estimated carry in of 351,427 pounds of
oil on June 1, 2005, the recommended
salable quantity of 677,409 pounds
results in a total available supply of
Scotch spearmint oil during the 2005—
2006 marketing year of about 1,028,836
pounds.

The recommendation for the 2005—
2006 Scotch spearmint oil volume
regulation is consistent with the
Committee’s stated intent of keeping
adequate supplies available at all times,
while attempting to stabilize prices at a
level adequate to sustain the producers.
Furthermore, the recommendation takes
into consideration the industry’s desire
to compete with less expensive oil
produced outside the regulated area.

Although Native spearmint oil
producers are facing market conditions
similar to those affecting the Scotch
spearmint oil market, the market share
is quite different. Over 90 percent of the

U.S. production of Native spearmint is
produced within the Far West
production area. Also, most of the
world’s supply of Native spearmint is
produced in the U.S.

The supply and demand
characteristics of the Native spearmint
oil market, combined with the
stabilizing impact of the marketing
order, have kept the price relatively
steady, between $9.10 and $9.30 per
pound over the last five years. The
Committee considers this level too low
for the majority of producers to
maintain viability. The WSU study
referenced earlier indicates that the cost
of producing Native spearmint oil
ranges from $10.26 to $10.92 per pound.

Similar to Scotch, the low level of
producer returns has also caused a
reduction in Native spearmint acreage.
When the order became effective in
1980, the Far West region had 12,153
acres of Native spearmint. The acreage
of Native spearmint for the 2004-2005
marketing year has decreased to 4,804
acres. Based on this acreage, the
Committee estimates that production for
the 2004-2005 marketing year will be
about 701,372 pounds.

The Committee recommended the
2005-2006 Native spearmint oil salable
quantity (867,958 pounds) and
allotment percentage (40 percent)
utilizing sales estimates for 2005-2006
Native oil as provided by several of the
industry’s handlers, as well as historical
and current Native oil sales levels. The
Committee is estimating that about
945,000 pounds of Native spearmint oil,
on average, may be sold during the
2005-2006 marketing year. When
considered in conjunction with the
estimated carry-in of 60,000 pounds of
oil on June 1, 2005, the recommended
salable quantity of 867,958 pounds
results in a total available supply of
Native spearmint oil during the 2005—
2006 marketing year of about 927,958
pounds.

The Committee’s method of
calculating the Native spearmint oil
salable quantity and allotment
percentage continues to primarily
utilize information on price and
available supply as they are affected by
the estimated trade demand. The
Committee’s stated intent is to make
adequate supplies available to meet
market needs and improve producer
prices.

The Committee believes that the order
has contributed extensively to the
stabilization of producer prices, which
prior to 1980 experienced wide
fluctuations from year to year.
According to the National Agricultural
Statistics Service, for example, the
average price paid for both classes of

spearmint oil ranged from $4.00 per
pound to $11.10 per pound during the
period between 1968 and 1980. Prices
since the order’s inception have
generally stabilized at about $9.85 per
pound for Native spearmint oil and at
about $12.93 per pound for Scotch
spearmint oil. However, the current
prices for both classes of oil are below
the average due to several factors,
including the general uncertainty being
experienced through the U.S. economy
and the continuing overall weak farm
situation, as well as an abundant global
supply of spearmint oil. As noted
earlier,—although lower than what
producers believe to be viable—prices
currently appear to be stable at about
$9.50 for both classes of oil.

The Committee based its
recommendation for the proposed
salable quantity and allotment
percentage for each class of spearmint
oil for the 2005-2006 marketing year on
the information discussed above, as well
as the data outlined below.

(1) Class 1 (Scotch) Spearmint Oil

(A) Estimated carry-in on June 1,
2005—351,427 pounds. This figure is
the difference between the estimated
2004—2005 marketing year trade
demand of 620,000 pounds and the
2004-2005 marketing year total
available supply of 971,427 pounds.

(B) Estimated trade demand for the
2005-2006 marketing year—650,000
pounds. This figure is based on input
from producers at five Scotch spearmint
oil production area meetings held in
September 2004, as well as estimates
provided by handlers and other meeting
participants at the October 6, 2004,
meeting. The average estimated trade
demand provided at the five production
area meetings was 620,867 pounds,
whereas the average handler trade
demand ranged from 600,000 to 650,000
pounds. The average of sales over the
last five years was 761,142 pounds.

(C) Salable quantity required from the
2005-2006 marketing year production—
298,573 pounds. This figure is the
difference between the estimated 2005—
2006 marketing year trade demand
(650,000 pounds) and the estimated
carry-in on June 1, 2005 (351,427
pounds).

(D) Total estimated allotment base for
the 2005-2006 marketing year—
1,935,455 pounds. This figure
represents a one-percent increase over
the revised 2004-2005 total allotment
base. This figure is generally revised
each year on June 1 due to producer
base being lost due to the bona fide
effort production provisions of
§985.53(e). The revision is usually
minimal.



Federal Register/Vol. 70, No. 56/ Thursday, March 24, 2005/Rules and Regulations

14971

(E) Computed allotment percentage—
15.4 percent. This percentage is
computed by dividing the required
salable quantity by the total estimated
allotment base.

(F) Recommended allotment
percentage—35 percent. This
recommendation is based on the
Committee’s determination that a
decrease from the current season’s
allotment percentage of 40 percent to
the computed 15.4 percent would not
adequately supply the potential 2005—
2006 market.

(G) The Committee’s recommended
salable quantity—677,409 pounds. This
figure is the product of the
recommended allotment percentage and
the total estimated allotment base.

(H) Estimated available supply for the
2005-2006 marketing year—1,028,836
pounds. This figure is the sum of the
2005-2006 recommended salable
quantity (677,409 pounds) and the
estimated carry-in on June 1, 2005
(351,427 pounds).

(2) Class 3 (Native) Spearmint Oil

(A) Estimated carry-in on June 1,
2005—60,000 pounds. This figure is the
difference between the estimated 2004-
2005 marketing year trade demand of
1,063,438 pounds and the revised 2004—
2005 marketing year total available
supply of 1,123,438 pounds.

(B) Estimated trade demand for the
2005—-2006 marketing year—945,000
pounds. This figure is based on input
from producers at the five Native
spearmint oil production area meetings
held in September 2004, as well as
estimates provided by handlers and
other meeting participants at the
October 6, 2004, meeting. The average
estimated trade demand provided at the
five production area meetings was
957,000 pounds, whereas the average
handler estimate was 945,000 pounds.

(C) Salable quantity requirec}j from the
2005-2006 marketing year production—
885,000 pounds. This figure is the
difference between the estimated 2005—
2006 marketing year trade demand
(945,000 pounds) and the estimated
carry-in on June 1, 2005 (60,000
pounds).

(D) Total estimated allotment base for
the 2005-2006 marketing year—
2,169,894 pounds. This figure
represents a one percent increase over
the revised 2004-2005 total allotment
base. This figure is generally revised
each year on June 1 due to producer
base being lost due to the bona fide
effort production provisions of
§985.53(e). The revision is usually
minimal.

(E) Computed allotment percentage—
40.8 percent. This percentage is

computed by dividing the required
salable quantity by the total estimated
allotment base.

(F) Recommended allotment
percentage—40 percent. This is the
Committee’s recommendation based on
the computed allotment percentage, the
average of the computed allotment
percentage figures from the five
production area meetings (40.6 percent),
and input from producers and handlers
at the October 6, 2004, meeting.

(G) The Committee’s recommended
salable quantity—867,958 pounds. This
figure is the product of the
recommended allotment percentage and
the total estimated allotment base.

(H) Estimated available supply for the
2005—-2006 marketing year—927,958
pounds. This figure is the sum of the
2005-2006 recommended salable
quantity (867,958 pounds) and the
estimated carry-in on June 1, 2005
(60,000 pounds).

The salable quantity is the total
quantity of each class of spearmint oil,
which handlers may purchase from, or
handle on behalf of producers during a
marketing year. Each producer is
allotted a share of the salable quantity
by applying the allotment percentage to
the producer’s allotment base for the
applicable class of spearmint oil.

The Committee’s recommended
Scotch and Native spearmint oil salable
quantities and allotment percentages of
677,409 pounds and 35 percent and
867,958 and 40 percent, respectively,
are based on the Committee’s goal of
maintaining market stability by avoiding
extreme fluctuations in supplies and
prices and the anticipated supply and
trade demand during the 2005-2006
marketing year. The salable quantities
are not expected to cause a shortage of
spearmint oil supplies. Any
unanticipated or additional market
demand for spearmint oil, which may
develop during the marketing year, can
be satisfied by an increase in the salable
quantities. Both Scotch and Native
spearmint oil producers who produce
more than their annual allotments
during the 2005—-2006 marketing year
may transfer such excess spearmint oil
to a producer with spearmint oil
production less than his or her annual
allotment or put it into the reserve pool
until November 1, 2005.

This regulation is similar to
regulations issued in prior seasons.
Costs to producers and handlers
resulting from this rule are expected to
be offset by the benefits derived from a
stable market and improved returns. In
conjunction with the issuance of this
final rule, USDA has reviewed the
Committee’s marketing policy statement
for the 2005-2006 marketing year. The

Committee’s marketing policy
statement, a requirement whenever the
Committee recommends volume
regulations, fully meets the intent of
§985.50 of the order. During its
discussion of potential 2005—2006
salable quantities and allotment
percentages, the Committee considered:
(1) The estimated quantity of salable oil
of each class held by producers and
handlers; (2) the estimated demand for
each class of oil; (3) prospective
production of each class of oil; (4) total
of allotment bases of each class of oil for
the current marketing year and the
estimated total of allotment bases of
each class for the ensuing marketing
year; (5) the quantity of reserve oil, by
class, in storage; (6) producer prices of
oil, including prices for each class of oil;
and (7) general market conditions for
each class of oil, including whether the
estimated season average price to
producers is likely to exceed parity.
Conformity with the USDA’s
“Guidelines for Fruit, Vegetable, and
Specialty Crop Marketing Orders” has
also been reviewed and confirmed.

The establishment of these salable
quantities and allotment percentages
will allow for anticipated market needs.
In determining anticipated market
needs, consideration by the Committee
was given to historical sales, as well as
changes and trends in production and
demand. This rule also provides
producers with information on the
amount of spearmint oil that should be
produced for the 2005-2006 season in
order to meet anticipated market
demand.

Final Regulatory Flexibility Analysis

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Agricultural Marketing Service (AMS)
has considered the economic impact of
this rule on small entities. Accordingly,
AMS has prepared this final regulatory
flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and the rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf. Thus, both statutes have small
entity orientation and compatibility.

There are eight spearmint oil handlers
subject to regulation under the order,
and approximately 59 producers of
Class 1 (Scotch) spearmint oil and
approximately 91 producers of Class 3
(Native) spearmint oil in the regulated
production area. Small agricultural
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service firms are defined by the Small
Business Administration (SBA) (13 CFR
121.201) as those having annual receipts
of less than $5,000,000, and small
agricultural producers are defined as
those whose annual receipts are less
than $750,000.

Based on the SBA’s definition of
small entities, the Committee estimates
that 2 of the 8 handlers regulated by the
order could be considered small
entities. Most of the handlers are large
corporations involved in the
international trading of essential oils
and the products of essential oils. In
addition, the Committee estimates that
19 of the 59 Scotch spearmint oil
producers and 21 of the 91 Native
spearmint oil producers could be
classified as small entities under the
SBA definition. Thus, a majority of
handlers and producers of Far West
spearmint oil may not be classified as
small entities.

The Far West spearmint oil industry
is characterized by producers whose
farming operations generally involve
more than one commodity, and whose
income from farming operations is not
exclusively dependent on the
production of spearmint oil. A typical
spearmint oil-producing operation has
enough acreage for rotation such that
the total acreage required to produce the
crop is about one-third spearmint and
two-thirds rotational crops. Thus, the
typical spearmint oil producer has to
have considerably more acreage than is
planted to spearmint during any given
season. Crop rotation is an essential
cultural practice in the production of
spearmint oil for weed, insect, and
disease control. To remain economically
viable with the added costs associated
with spearmint oil production, most
spearmint oil-producing farms fall into
the SBA category of large businesses.

Small spearmint oil producers
generally are not as extensively
diversified as larger ones and as such
are more at risk from market
fluctuations. Such small producers
generally need to market their entire
annual crop and do not have the luxury
of having other crops to cushion seasons
with poor spearmint oil returns.
Conversely, large diversified producers
have the potential to endure one or
more seasons of poor spearmint oil
markets because income from alternate
crops could support the operation for a
period of time. Being reasonably assured
of a stable price and market provides
small producing entities with the ability
to maintain proper cash flow and to
meet annual expenses. Thus, the market
and price stability provided by the order
potentially benefit the small producer
more than such provisions benefit large

producers. Even though a majority of
handlers and producers of spearmint oil
may not be classified as small entities,
the volume control feature of this order
has small entity orientation.

This final rule establishes the quantity
of spearmint oil produced in the Far
West, by class that handlers may
purchase from, or handle for, producers
during the 2005-2006 marketing year.
The Committee recommended this rule
to help maintain stability in the
spearmint oil market by avoiding
extreme fluctuations in supplies and
prices. Establishing quantities to be
purchased or handled during the
marketing year through volume
regulations allows producers to plan
their spearmint planting and harvesting
to meet expected market needs. The
provisions of §§985.50, 985.51, and
985.52 of the order authorize this rule.

Instability in the spearmint oil sub-
sector of the mint industry is much
more likely to originate on the supply
side than the demand side. Fluctuations
in yield and acreage planted from
season-to-season tend to be larger than
fluctuations in the amount purchased by
buyers. Demand for spearmint oil tends
to be relatively stable from year-to-year.
The demand for spearmint oil is
expected to grow slowly for the
foreseeable future because the demand
for consumer products that use
spearmint oil will likely expand slowly,
in line with population growth.

Demand for spearmint oil at the farm
level is derived from retail demand for
spearmint-flavored products such as
chewing gum, toothpaste, and
mouthwash. The manufacturers of these
products are by far the largest users of
mint oil. However, spearmint flavoring
is generally a very minor component of
the products in which it is used, so
changes in the raw product price have
no impact on retail prices for those
goods.

Spearmint oil production tends to be
cyclical. Years of large production, with
demand remaining reasonably stable,
have led to periods in which large
producer stocks of unsold spearmint oil
have depressed producer prices for a
number of years. Shortages and high
prices may follow in subsequent years,
as producers respond to price signals by
cutting back production.

The significant variability is
illustrated by the fact that the coefficient
of variation (a standard measure of
variability; “CV”’) of Far West spearmint
oil production from 1980 through 2003
was about 0.24. The CV for spearmint
oil grower prices was about 0.14, well
below the CV for production. This
provides an indication of the price

stabilizing impact of the marketing
order.

Production in the shortest marketing
years was about 49 percent of the 24-
year average (1.875 million pounds from
1980 through 2003) and the largest crop
was approximately 166 percent of the
24-year average. A key consequence is
that in years of oversupply and low
prices the season average producer price
of spearmint oil is below the average
cost of production (as measured by the
Washington State University
Cooperative Extension Service.)

The wide fluctuations in supply and
prices that result from this cycle, which
was even more pronounced before the
creation of the marketing order, can
create liquidity problems for some
producers. The marketing order was
designed to reduce the price impacts of
the cyclical swings in production.
However, producers have been less able
to weather these cycles in recent years
because of the decline in prices of many
of the alternative crops they grow. As
noted earlier, almost all spearmint oil
producers diversify by growing other
crops.

In an effort to stabilize prices, the
spearmint oil industry uses the volume
control mechanisms authorized under
the order. This authority allows the
Committee to recommend a salable
quantity and allotment percentage for
each class of oil for the upcoming
marketing year. The salable quantity for
each class of oil is the total volume of
oil that producers may sell during the
marketing year. The allotment
percentage for each class of spearmint
oil is derived by dividing the salable
quantity by the total allotment base.

Each producer is then issued an
annual allotment certificate, in pounds,
for the applicable class of oil, which is
calculated by multiplying the
producer’s allotment base by the
applicable allotment percentage. This is
the amount of oil for the applicable
class that the producer can sell.

By November 1 of each year, the
Committee identifies any oil that
individual producers have produced
above the volume specified on their
annual allotment certificates. This
excess oil is placed in a reserve pool
administered by the Committee.

There is a reserve pool for each class
of oil that may not be sold during the
current marketing year unless USDA
approves a Committee recommendation
to make a portion of the pool available.
However, limited quantities of reserve
oil are typically sold to fill deficiencies.
A deficiency occurs when on-farm
production is less than a producer’s
allotment. In that case, a producer’s own
reserve oil can be sold to fill that
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deficiency. Excess production (higher
than the producer’s allotment) can be
sold to fill other producers’ deficiencies.

In any given year, the total available
supply of spearmint oil is composed of
current production plus carry-over
stocks from the previous crop. The
Committee seeks to maintain market
stability by balancing supply and
demand, and to close the marketing year
with an appropriate level of carryout. If
the industry has production in excess of
the salable quantity, then the reserve
pool absorbs the surplus quantity of
spearmint oil, which goes unsold during
that year, unless the oil is needed for
unanticipated sales.

Under its provisions, the order may
attempt to stabilize prices by (1) limiting
supply and establishing reserves in high
production years, thus minimizing the
price-depressing effect that excess
producer stocks have on unsold
spearmint oil, and (2) ensuring that
stocks are available in short supply
years when prices would otherwise
increase dramatically. The reserve pool
stocks grown in large production years
are drawn down in short crop years.

An econometric model was used to
assess the impact that volume control
has on the prices producers receive for
their commodity. Without volume
control, spearmint oil markets would
likely be over-supplied, resulting in low
producer prices and a large volume of
oil stored and carried over to the next
crop year. The model estimates how
much lower producer prices would
likely be in the absence of volume
controls.

The Committee estimated the
available supply during the 2004—-2005
marketing year for both classes of oil at
2,094,865 pounds, and that the expected
carry-in will be 411,427 pounds.
Therefore, with volume control, sales by
producers for the 2005-2006 marketing
year would be limited to 1,545,367
pounds (the recommended salable
quantity for both classes of spearmint
oil).

The recommended salable
percentages, upon which 2005-2006
producer allotments are based, are 35
percent for Scotch and 40 percent for
Native. Without volume controls,
producers would not be limited to these
allotment levels, and could produce and
sell additional spearmint. The
econometric model estimated a $1.60
decline in the season average producer
price per pound (from both classes of
spearmint oil) resulting from the higher
quantities that would be produced and
marketed without volume control. The
Far West producer price for both classes
of spearmint oil was $9.50 for 2003,
which is below the average of $11.26 for

the period of 1980 through 2003, based
on National Agricultural Statistics
Service data. The surplus situation for
the spearmint oil market that would
exist without volume controls in 2005—
2006 also would likely dampen
prospects for improved producer prices
in future years because of the buildup
in stocks.

The use of volume controls allows the
industry to fully supply spearmint oil
markets while avoiding the negative
consequences of over-supplying these
markets. The use of volume controls is
believed to have little or no effect on
consumer prices of products containing
spearmint oil and will not result in
fewer retail sales of such products.

The Committee discussed alternatives
to the recommendations contained in
this rule for both classes of spearmint
oil. The Committee discussed and
rejected the idea of recommending that
there not be any volume regulation for
Scotch spearmint oil because of the
severe price-depressing effects that
would occur without volume control.

The Committee also considered
various alternative levels of volume
control for Scotch spearmint oil,
including leaving the percentage the
same as the current season, increasing
the percentage to a less restrictive level,
or decreasing the percentage. After
considerable discussion the Committee
unanimously supported decreasing the
percentage to 35 percent.

The Committee discussed and
rejected the idea of recommending that
there not be any volume regulation for
Native spearmint oil. The immediate
result would be to put an excessive
amount of Native reserve pool oil on the
market causing depressed prices at the
producer level. With the current price
for Native spearmint oil lower than the
10-year average, and sales below the 5-
year average, the Committee, after
considerable discussion, determined
that 867,958 pounds and 40 percent
would be the most effective salable
quantity and allotment percentage,
respectively, for the 2005-2006
marketing year.

As noted earlier, the Committee’s
recommendation to establish salable
quantities and allotment percentages for
both classes of spearmint oil was made
after careful consideration of all
available information, including: (1) The
estimated quantity of salable oil of each
class held by producers and handlers;
(2) the estimated demand for each class
of oil; (3) the prospective production of
each class of oil; (4) the total of
allotment bases of each class of oil for
the current marketing year and the
estimated total of allotment bases of
each class for the ensuing marketing

year; (5) the quantity of reserve oil, by
class, in storage; (6) producer prices of
oil, including prices for each class of oil;
and (7) general market conditions for
each class of oil, including whether the
estimated season average price to
producers is likely to exceed parity.
Based on its review, the Committee
believes that the salable quantity and
allotment percentage levels
recommended would achieve the
objectives sought.

Without any regulations in effect, the
Committee believes the industry would
return to the pronounced cyclical price
patterns that occurred prior to the order,
and that prices in 2005-2006 would
decline substantially below current
levels.

As stated earlier, the Committee
believes that the order has contributed
extensively to the stabilization of
producer prices, which prior to 1980
experienced wide fluctuations from
year-to-year. National Agricultural
Statistics Service records show that the
average price paid for both classes of
spearmint oil ranged from $4.00 per
pound to $11.10 per pound during the
period between 1968 and 1980. Prices
have been consistently more stable since
the marketing order’s inception in 1980,
with an average price (1980—-2003) of
$12.93 per pound for Scotch spearmint
oil and $9.85 per pound for Native
spearmint oil.

During the period of 1998 through
2003, however, large production and
carry-in inventories have contributed to
prices below the 24-year average,
despite the Committee’s efforts to
balance available supplies with
demand. Prices have ranged from $8.00
to $11.00 per pound for Scotch
spearmint oil and between $9.10 and
$10.00 per pound for Native spearmint
oil.

According to the Committee, the
recommended salable quantities and
allotment percentages are expected to
achieve the goals of market and price
stability.

As previously stated, annual salable
quantities and allotment percentages
have been issued for both classes of
spearmint oil since the order’s
inception. Reporting and recordkeeping
requirements have remained the same
for each year of regulation. These
requirements have been approved by the
Office of Management and Budget under
OMB Control No. 0581-0065.
Accordingly, this rule will not impose
any additional reporting or
recordkeeping requirements on either
small or large spearmint oil producers
and handlers. All reports and forms
associated with this program are
reviewed periodically in order to avoid
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unnecessary and duplicative
information collection by industry and
public sector agencies. The USDA has
not identified any relevant Federal rules
that duplicate, overlap, or conflict with
this rule.

The Committee’s meeting was widely
publicized throughout the spearmint oil
industry and all interested persons were
invited to attend the meeting and
participate in Committee deliberations
on all issues. Like all Committee
meetings, the October 6, 2004, meeting
was a public meeting and all entities,
both large and small, were able to
express views on this issue. Finally,
interested persons are invited to submit
information on the regulatory and
informational impacts of this action on
small businesses.

A proposed rule concerning this
action was published in the Federal
Register on January 12, 2005 (70 FR
2027). Copies of the rule were provided
to Committee staff, which in turn made
it available to spearmint oil producers,
handlers, and other interested persons.
Finally, the rule was made available
through the Internet by the Office of the
Federal Register and USDA. A 30-day
comment period ending February 11,
2005, was provided to allow interested
persons to respond to the proposal. No
comments were received.

A small business guide on complying
with fruit, vegetable, and specialty crop
marketing agreements and orders may
be viewed at: http://www.ams.usda.gov/
fv/moab.html. Any questions about the
compliance guide should be sent to Jay
Guerber at the previously mentioned
address in the FOR FURTHER INFORMATION
CONTACT section.

After consideration of all relevant
matter presented, including the
information and recommendation
submitted by the Committee and other
available information, it is hereby found
that this rule, as hereinafter set forth
will tend to effectuate the declared
policy of the Act.

List of Subjects in 7 CFR Part 985

Marketing agreements, Oils and fats,
Reporting and recordkeeping
requirements, Spearmint oil.

m For the reasons set forth in the

preamble, 7 CFR part 985 is amended as
follows:

PART 985—MARKETING ORDER
REGULATING THE HANDLING OF
SPEARMINT OIL PRODUCED IN THE
FAR WEST

m 1. The authority citation for 7 CFR part
985 continues to read as follows:

Authority: 7 U.S.C. 601-674.

m 2. Anew §985.224 is added to read as
follows:

(Note: This section will not appear in the
Code of Federal Regulations.)

§985.224 Salable quantities and allotment
percentages—2005-2006 marketing year.

The salable quantity and allotment
percentage for each class of spearmint
oil during the marketing year beginning
on June 1, 2005, shall be as follows:

(a) Class 1 (Scotch) oil—a salable
quantity of 677,409 pounds and an
allotment percentage of 35 percent.

(b) Class 3 (Native) oil—a salable
quantity of 867,958 pounds and an
allotment percentage of 40 percent.

Dated: March 18, 2005.
Kenneth C. Clayton,

Acting Administrator, Agricultural Marketing
Service.

[FR Doc. 05-5812 Filed 3—-23-05; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Part 1160

[Docket No. DA-04-04]

Fluid Milk Promotion Order

AGENCY: Agricultural Marketing Service,
USDA.
ACTION: Final rule.

SUMMARY: This final rule amends the
Fluid Milk Promotion Order (Order) by
modifying the terms of membership of
the Fluid Milk Promotion Board
(Board). The amendment requires that
any change in a fluid milk processor
member’s employer or change in
ownership of the fluid milk processor
who the member represents would
disqualify that member. The member
would continue to serve on the Board
for a period of up to six months until

a successor was appointed. In addition,
a public member to the Board who
changes employment, gains
employment with a new employer, or
ceases to continue in the same business
would be disqualified in a manner
similar to a fluid milk processor
member. The amendments ensure that
the Board is able to equitably represent
fluid milk processing constituents and
the public interest through the National
Fluid Milk Processor Promotion
Program.

EFFECTIVE DATE: May 1, 2005.

FOR FURTHER INFORMATION CONTACT:
David R. Jamison, USDA/AMS/Dairy
Programs, Promotion and Research
Branch, Stop 0233—Room 2958-S, 1400

Independence Avenue, SW.,
Washington, DC 20250-0233, (202) 720—
6961, David.Jamison2@usda.gov.
SUPPLEMENTARY INFORMATION: This final
rule has been determined to be not
significant for purposes of Executive
Order 12866 and, therefore, has not
been reviewed by the Office of
Management and Budget (OMB).

This final rule has been reviewed
under Executive Order 12988, Civil
Justice Reform and is not intended to
have a retroactive effect. This final rule
would not preempt any State or local
laws, regulations, or policies unless they
present an irreconcilable conflict with
this rule.

The Fluid Milk Promotion Act of 1990
(Act), as amended, authorizes the Order.
The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 1999K of the Act, any person
subject to the Order may file with the
Secretary a petition stating that the
Order, any provision of the Order, or
any obligation imposed in connection
with the Order is not in accordance with
the law and request a modification of
the Order or to be exempted from the
Order. A person subject to an Order is
afforded the opportunity for a hearing
on the petition. After a hearing, the
Secretary would rule on the petition.
The Act provides that the district court
of the United States in any district in
which the person is an inhabitant, or
has his principal place of business, has
jurisdiction to review the Secretary’s
ruling on the petition, provided a
complaint is filed not later than 20 days
after the date of the entry of the ruling.

Regulatory Flexibility Act and
Paperwork Reduction Act

In accordance with the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.), the
Agricultural Marketing Service (AMS)
has considered the economic impact of
this action on small entities and has
certified that this final rule will not
have a significant economic impact on
a substantial number of small entities.
Small businesses in the fluid milk
processing industry have been defined
by the Small Business Administration as
those processors employing not more
than 500 employees. For purposes of
determining a processor’s size, if the
plant is part of a larger company
operating multiple plants that
collectively exceed the 500-employee
limit, the plant will be considered a
large business even if the local plant has
fewer than 500 employees. As of
February 2005, there were
approximately 100 fluid milk processors
subject to the provisions of the Order.
Most of these processors are considered
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small entities. The implementation of
this rule will not affect the number of
fluid milk processors subject to the
Order.

The Fluid Milk Promotion Order (7
CFR part 1160) is authorized under the
Fluid Milk Promotion Act of 1990 (Act)
(7 U.S.C. 6401 et seq.). The Order
provides for a 20-member Board with 15
members representing geographic
regions and five at-large members. To
the extent practicable, members
representing geographic regions should
represent processing operations of
differing sizes. No fluid milk processor
shall be represented on the Board by
more than three members. The at-large
members shall include at least three
fluid milk processors and at least one
member from the general public.

The amendment to the membership
provisions requires that any change in a
fluid milk processor member’s employer
or change in ownership of the fluid milk
processor who the member represents
would disqualify that member. The
member would continue to serve on the
Board for a period of up to six months
until a successor was appointed. In
addition, a public member to the Board
who changes employment or ceases to
continue in the same business would be
disqualified in a manner similar to a
fluid milk processor member. These
changes address (1) potential movement
of members from one fluid milk
processor to another fluid milk
processor or any other change in
company affiliation; and (2) changes in
affiliation of at-large public members.

The amendments ensure that the
Board is able to equitably represent
fluid milk processing constituents and
the public interest through the National
Fluid Milk Processor Promotion
Program.

The amendment to the Order should
not add any additional burden to
regulated parties because it relates only
to provisions concerning Board
membership. Accordingly, the
amendment will not have a significant
economic impact on a substantial
number of small entities.

A review of reporting requirements
was completed under the Paperwork
Reduction Act of 1995 (44 U.S.C.
Chapter 35). It was determined that this
amendment would have no impact on
reporting, recordkeeping, or other
compliance requirements because they
would remain the same to the current
requirements. No new forms are
proposed and no additional reporting
requirements would be necessary.

This notice does not require
additional information collection that
requires clearance by the OMB beyond
currently approved information

collection. The primary sources of data
used to complete the forms are routinely
used in most business transactions.
Forms require only a minimal amount of
information which can be supplied
without data processing equipment or a
trained statistical staff. Thus, the
information collection and reporting
burden is relatively small. Requiring the
same reports for all handlers does not
significantly disadvantage any handler
that is smaller than the industry
average.

Statement of Consideration

This document amends the
membership provisions of the Order by
modifying the terms of membership to
the Board. Section 1160.200 of the
Order sets out the criteria for the
Secretary to appoint members to the
Board where 15 members represent
geographic regions and 5 are at-large
members of the Board. The Board
proposed these amendments to address
(1) potential movement of members
from one fluid milk processor to another
fluid milk processor; and (2) changes in
affiliation of at-large public members.

The fluid milk industry is a dynamic
marketplace where mergers and other
purchase activities are commonplace.
As a result, there have already been
circumstances where members
representing a fluid milk processor have
been subject to employment or
ownership changes due to such mergers
and other purchase activities.
Consequently, any change in a fluid
milk processor member’s employer or
change in ownership of the fluid milk
processor who the member represents
should be subject to further
examination. Accordingly, any change
in employment or ownership should
disqualify any member. The member
would continue to serve on the Board
for a period of up to six months until
a successor was appointed.

At-large public members appointed by
the Secretary should be subject to the
same criteria for disqualification as
processor representatives serving on the
Board. Pursuant to the Order, the
Secretary may appoint up to two
members from the general public. Since
the Board is comprised of only 20
members, these at-large public
representatives play an important role
in guiding the Board’s operations.
Normally, these members have a high
level of expertise in a certain area and
provide an invaluable perspective in the
Board’s deliberations and changes in a
public member’s affiliation should be
treated similarly to processor members.
Thus, a public member who changes
employment or ceases to continue in the
business that the public member was

operating when appointed to the Board
will be disqualified in a manner similar
to a fluid milk processor member. This
provides the Secretary with the ability
to appoint a new public member should
the circumstances warrant a change in
representation.

The amendments ensure that the
Board is able to equitably represent
fluid milk processing constituents and
the public interest through the National
Fluid Milk Processor Promotion
Program.

One comment was received in
response to the proposed amendment.
The comment did not address the
amendment that was under
consideration.

List of Subjects in 7 CFR Part 1160

Fluid milk, Milk, Promotion.
m For the reasons set forth in the
preamble, 7 CFR part 1160 is amended
as follows:

PART 1160—FLUID MILK PROMOTION
PROGRAM

m 1. The authority citation for 7 CFR Part
1160 continues to read as follows:

Authority: 7 U.S.C. 6401-6417.
m 2.In § 1160.200, paragraph (a) is
revised to read as follows:

§1160.200 Establishment and
membership.

(a) There is hereby established a
National Fluid Milk Processor
Promotion Board of 20 members, 15 of
whom shall represent geographic
regions and five of whom shall be at-
large members of the Board. To the
extent practicable, members
representing geographic regions shall
represent fluid milk processing
operations of differing sizes. No fluid
milk processor shall be represented on
the Board by more than three members.
The at-large members shall include at
least three fluid milk processors and at
least one member from the general
public. Except for the non-processor
member or members from the general
public, nominees appointed to the
Board must be active owners or
employees of a fluid milk processor.
The failure of such a member to own or
work for such fluid milk processor shall
disqualify that member for membership
on the Board except that such member
shall continue to serve on the Board for
a period not to exceed 6 months
following the disqualification or until
appointment of a successor Board
member to such position, whichever is
sooner, provided that such person
continues to meet the criteria for serving
on the Board as a processor
representative. Should a member
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representing the general public cease to
be employed by the entity employing
that member when appointed, gain
employment with a new employer, or
cease to own or operate the business
which that member owned or operated
at the date of appointment, such
member shall be disqualified for
membership on the Board, except that
such member shall continue to serve on
the Board for a period not to exceed 6
months, or until appointment of a
successor Board member, whichever is

sooner.
* * * * *

Dated: March 18, 2005.
Kenneth C. Clayton,

Acting Administrator, Agricultural Marketing
Service.

[FR Doc. 05-5814 Filed 3—23-05; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA—-2005-20573; Airspace
Docket No. 05-ACE—-10]

Modification of Class E Airspace;
Parsons, KS

AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Direct final rule; request for
comments.

SUMMARY: This action amends Title 14
Code of Federal Regulations, part 71 (14
CFR part 71) by revising Class E
airspace at Parsons, KS. The FAA is
canceling three, modifying two and
establishing three new standard
instrument approach procedures
(SIAPs) to serve Tri-City Airport,
Parsons, KS. These actions require
modification of the Class E airspace area
extending upward from 700 feet above
ground level (AGL) at Parsons, KS. The
area is enlarged and two extensions are
eliminated to conform to airspace
criteria in FAA Orders. The intended
effect of this rule is to provide
controlled airspace of appropriate
dimensions to protect aircraft departing
from and executing SIAPs to Tri-Gity
Airport.

DATES: This direct final rule is effective
on 0901 UTC, July 7, 2005. Comments
for inclusion in the Rules Docket must
be received on or before May 2, 2005.
ADDRESSES: Send comments on this
proposal to the Docket Management
System, U.S. Department of
Transportation, Room Plaza 401, 400

Seventh Street, SW., Washington, DC
20590-001. You must identify the
docket number FAA-2005-20573/
Airspace Docket No. 05—ACE—-10, at the
beginning of your comments. You may
also submit comments on the Internet at
http://dms.dot.gov. You may review the
public docket containing the proposal,
any comments received, and any final
disposition in person in the Dockets
Office between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. The Docket Office (telephone
1-800-647-5527) is on the plaza level
of the Department of Transportation
NASSIF Building at the above address.
FOR FURTHER INFORMATION CONTACT:
Brenda Mumper, Air Traffic Division,
Airspace Branch, ACE-520A, DOT
Regional Headquarters Building, Federal
Aviation Administration, 901 Locust,
Kansas City, MO 64106; telephone:
(816) 329-2524.

SUPPLEMENTARY INFORMATION: This
amendment to 14 CFR 71 modifies the
Class E airspace area extending upward
from 700 feet above the surface at
Parsons, KS. The FAA is canceling very
high frequency omni-directional radio
range/distance measuring equipment
(VOR/DME) area navigation (RNAV)
SIAPs to runways 17 and 35 as well as
the VOR—-A SIAP that serve Tri-City
Airport, Parsons, KS. The FAA is also
modifying nondirectional radio beacon
(NDB) SIAPs to runways 17 and 35 and
has developed RNAYV global positioning
system (GPS) SIAPs to serve runways 17
and 35 as well. In order to comply with
airspace requirements set forth in FAA
Orders 7400.2E, Procedures for
Handling Airspace Matters, and
8260.19C, Flight Procedures and
Airspace, the airspace area is expanded
from a 6.5-mile to a 7.5-mile radius of
Tri-City Airport, the south and
northwest extensions are eliminated and
the north extension is decreased in
width from 2.6 to 2.5 miles each side of
the 009° bearing from the Parsons NDB.
Additionally, reference to Oswego
collocated VOR/tactical air navigational
aid (VORTAC) is removed from the legal
description of the airspace area. These
modifications provide controlled
airspace of appropriate dimensions to
protect aircraft departing from and
executing SIAPs to Tri-City Airport and
bring the legal description of the
Parsons, KS Class E airspace area into
compliance with FAA Orders 7400.2E
and 8260.19C. This area will be
depicted on appropriate aeronautical
charts. Class E airspace areas extending
upward from 700 feet or more above the
surface of the earth are published in
paragraph 6005 of FAA Order 7400.9M,
Airspace Designations and Reporting

Points, dated August 30, 2004, and
effective September 16, 2004, which is
incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document will be
published subsequently in the Order.

The Direct Final Rule Procedure

The FAA anticipates that this
regulation will not result in adverse or
negative comment and, therefore, is
issuing it as a direct final rule. Previous
actions of this nature have not been
controversial and have not resulted in
adverse comments or objections. Unless
a written adverse or negative comment,
or a written notice of intent to submit
an adverse or negative comment is
received within the comment period,
the regulation will become effective on
the date specified above. After the close
of the comment period, the FAA will
publish a document in the Federal
Register indicating that no adverse or
negative comments were received and
confirming the date on which the final
rule will become effective. If the FAA
does receive, within the comment
period, an adverse or negative comment,
or written notice of intent to submit
such a comment, a document
withdrawing the direct final rule will be
published in the Federal Register, and
a notice of proposed rulemaking may be
published with a new comment period.

Comments Invited

Interested parties are invited to
participate in this rulemaking by
submitting such written data, views, or
arguments, as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify both
docket numbers and be submitted in
triplicate to the address listed above.
Commenters wishing the FAA to
acknowledge receipt of their comments
on this notice must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. FAA-2005-20573/Airspace
Docket No. 05—ACE—-10.” The postcard
will be date/time stamped and returned
to the commenter.

Agency Findings
The regulations adopted herein will
not have a substantial direct effect on

the States, on the relationship between
the national Government and the States,
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or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation—(1)
is not a ““significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

This rulemaking is promulgated
under the authority described in
Subtitle VII, Part A, Subpart I, Section
40103. Under that section, the FAA is
charged with prescribing regulations to
assign the use of the airspace necessary
to ensure the safety of aircraft and the
efficient use of airspace. This regulation
is within the scope of that authority
since it contains aircraft executing
instrument approach procedures to Tri-
City Airport.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

m Accordingly, the Federal Aviation
Administration amends 14 CFR part 71
as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

m 1. The authority citation for part 71
continues to read as follows:
Authority: 49 U.S.C. 106(g), 40103, 40113,

40120; E.O. 10854, 24 FR 9565, 3 CFR 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in 14
CFR 71.1 of Federal Aviation
Administration Order 7400.9M, dated
August 30, 2004, and effective
September 16, 2004, is amended as
follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ACE KS E5 Parsons, KS

Parsons, Tri-City Airport, KS

(Lat. 37°19°48” N., long. 95°30°22” W.)
Parsons NDB

(Lat. 37°20"17” N., long. 95°30°31” W.)

That airspace extending upward from 700
feet above the surface within a 7.5-mile
radius of Tri-City Airport and within 2.5
miles each side of the 009° bearing from the
Parsons NDB extending from the 7.5-mile
radius of the airport to 7 miles north of the
NDB.

* * * * *

Issued in Kansas City, MO, on March 14,
2005.

Anthony D. Roetzel,

Acting Area Director, Western Flight Services
Operations.

[FR Doc. 05-5837 Filed 3—23-05; 8:45 am]|
BILLING CODE 4910-13-M

SOCIAL SECURITY ADMINISTRATION

20 CFR Parts 404 and 422

[Regulation Nos. 4 and 22]

RIN 0960-AG24

Technical Amendments To Change a

Cross-Reference and To Remove
Reference to an Obsolete Form

AGENCY: Social Security Administration.
ACTION: Correcting amendments.

SUMMARY: This document contains two
technical corrections to our regulations.
The first correction changes a cross-
reference in our regulations regarding
how we credit quarters of coverage for
calendar years before 1978. The second
correction removes reference to a form
that has been obsolete since November
2002.

EFFECTIVE DATE: Effective on March 24,
2005.

FOR FURTHER INFORMATION CONTACT:
Rosemarie Greenwald, Policy Analyst,
Office of Program Development and
Research, Social Security
Administration, 6401 Security
Boulevard, Baltimore, MD 21235-6401.
Call (410) 965-5651 or TTY 1-800—-325—
0778 for information about these
correcting amendments. For information
on eligibility or filing for benefits, call
our national toll-free number 1-(800)
772—1213 or TTY 1—(800) 325-0778.
You may also contact Social Security
Online at
http://www.socialsecurity.gov/.
SUPPLEMENTARY INFORMATION: We are
making two corrections to our current

regulations. The first correction is being
made to 20 CFR 404.141, How we credit
quarters of coverage for calendar years
before 1978. The cross-reference in
paragraph (d)(1) of this section
incorrectly cross-refers to § 404.1027(a).
The correct cross reference should be to
§§404.1047 and 404.1096, which
contain the annual wage limitations
based on wages and self-employment
income.

The second correction we are making
is to remove from § 422.505(b) the
reference to, and description of, form
SSA-1388, Report of Student
Beneficiary at End of School Year. This
form became obsolete on November 1,
2002.

(Catalog of Federal Domestic Assistance
Programs Nos. 96.001, Social Security—
Disability Insurance; 96.002, Social
Security—Retirement Insurance; 96.004,
Social Security—Survivors Insurance)

List of Subjects
20 CFR Part 404

Administrative practice and
procedure, Blind, Disability benefits,
Old-Age, Survivors and Disability
Insurance, Reporting and recordkeeping
requirements, Social Security.

20 CFR Part 422

Administrative practice and
procedure, Organization and functions
(Government agencies), Reporting and
recordkeeping requirements, Social
Security.

Dated: March 17, 2005.
Martin Sussman,
Regulations Officer.

m For the reasons set out in the preamble,
part 404 and part 422 of chapter III of
title 20 of the Code of Federal
Regulations are corrected by making the
following correcting amendments:

PART 404-FEDERAL OLD-AGE,
SURVIVORS AND DISABILITY
INSURANCE (1950-)

Subpart B—[Amended]

m 1. The authority citation for subpart B
continues to read as follows:

Authority: Secs. 205(a), 212, 213, 214, 216,
217, 223 and 702(a)(5) of the Social Security
Act (42 U.S.C. 405 (a), 412, 413, 414, 416,
417, 423 and 902(a)(5)).

§404.141 [Amended]

m 2. Paragraph (d)(1) of § 404.141 is
amended by correcting the reference
“§404.1027(a)” to read “§§404.1047 and
404.1096.”
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PART 422—ORGANIZATION AND
PROCEDURES

Subpart F—[Amended]

m 3. The authority citation for subpart F
continues to read as follows:

Authority: Secs. 205 and 702(a)(5) of the
Social Security Act (42 U.S.C. 405 and
902(a)(5).

§422.505 [Amended]

m 4. In the list of forms in paragraph (b)
of §422.505, remove the form SSA—
1388 and its description.

[FR Doc. 05-5774 Filed 3—23-05; 8:45 am]
BILLING CODE 4191-02-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Parts 1, 25, 26, 99, 201, 203,
206, 310, 312, 314, 600, 601, 606, 607,
610, 640, 660, 680, 807, and 822

Food and Drug Administration
Regulations; Drug and Biological
Product Consolidation; Addresses;
Technical Amendment

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule; technical
amendment.

SUMMARY: The Food and Drug
Administration (FDA) is amending
certain regulations regarding biological
products to include references to the
Center for Drug Evaluation and Research
(CDER) or the Director, CDER, and to
include CDER address information or
updated CDER address information,
where appropriate. FDA is also
amending the regulations to update
mailing address information including
mailing codes for the Center for
Biologics Evaluation and Research
(CBER), and to place the current mailing
addresses for certain biologics
regulations in a single location. These
changes, among others, are being taken
to reflect the reorganization between
CBER and CDER due to the transfer of
responsibility for certain products from
CBER to CDER, and to ensure the
consistency and accuracy of the
regulations.

DATES: This rule is effective March 24,
2005.

FOR FURTHER INFORMATION CONTACT:
Stephen M. Ripley, Center for Biologics
Evaluation and Research (HFM-17),
Food and Drug Administration, 1401
Rockville Pike, suite 200N, Rockville,
MD 20852-1448, 301-827—-6210.

SUPPLEMENTARY INFORMATION:
I. Background

A. Transfer of Regulatory Responsibility
from the Center for Biologics Evaluation
and Research to the Center for Drug
Evaluation and Research

In a letter dated June 20, 2003, FDA
notified sponsors that the regulatory
responsibility, review, and continuing
oversight for many biological products
would be transferred from CBER to
CDER. This change in regulatory
responsibility resulted in the transfer of
applications for the affected product
classes (see section I.B of this
document). This consolidation initiative
was undertaken to provide greater
opportunities to further develop and
coordinate scientific and regulatory
activities between CBER and CDER,
leading to a more efficient, effective,
and consistent review program for
human drugs and biologics.

In the Federal Register of June 26,
2003 (68 FR 38067), we published a
notice announcing the transfer of certain
product oversight from CBER to CDER.
On June 30, 2003, the responsibility for
regulating most therapeutic biologics,
with certain exceptions (e.g., cell and
gene therapy products and therapeutic
vaccines) was transferred from the
Office of Therapeutics Research and
Review (OTRR), CBER, to the Office of
New Drugs (OND) and the Office of
Pharmaceutical Science (OPS), CDER.
Initially, this transfer of products was
effected when the divisions of OTRR
formerly within CBER were detailed to
offices within CDER. On October 1,
2003, those CBER offices detailed to
CDER were incorporated into CDER’s
organizational structure. Throughout
these transitions, the staff that was
formerly with OTRR, CBER, maintained
responsibility for the therapeutic
biologic products.

The two new CDER offices established
for review of the therapeutic biologics
include the OND, Office of Drug
Evaluation VI (ODE VI), and the OPS,
Office of Biotechnology Products (OBP).
Within ODE VI, the following divisions
were established: Division of
Therapeutic Biological Oncology
Products, Division of Therapeutic
Biological Internal Medicine Products,
and Division of Review Management
and Policy. Within OBP, the following
divisions were established: Division of
Monoclonal Antibodies and Division of
Therapeutic Proteins. The delegations of
authority for CBER and CDER, which
give officials in the Centers the legal
authority needed to take substantive
actions and perform certain functions of
the Commissioner of Food and Drugs,

have been revised to reflect these
changes.

B. Products Transferred to CDER and
Products Remaining in CBER

The change in regulatory
responsibility resulted in the transfer of
applications to CDER for products
belonging to the following product
classes:

¢ Monoclonal antibodies for in-vivo
use;

e Proteins intended for therapeutic
use, including cytokines (e.g.,
interferons), enzymes (e.g.,
thrombolytics), and other novel
proteins, except for those that are
specifically assigned to CBER (e.g.,
vaccines and blood products). This
category includes therapeutic proteins
derived from plants, animals, or
microorganisms, and recombinant
versions of these products;

e Immunomodulators (nonvaccine
and nonallergenic products intended to
treat disease by inhibiting or modifying
a preexisting immune response); and

e Growth factors, cytokines, and
monoclonal antibodies intended to
mobilize, stimulate, decrease or
otherwise alter the production of
hematopoietic cells in vivo.?

The following biological product classes
remain at CBER:

e Cellular products, including
products composed of human, bacterial
or animal cells (such as pancreatic islet
cells for transplantation), or from
physical parts of those cells (such as
whole cells, cell fragments, or other
components intended for use as
preventative or therapeutic vaccines);

¢ Allergenic extracts used for the
diagnosis and treatment of allergic
diseases and allergen patch tests;

e Antitoxins, antivenins, and venoms;

e Vaccines (products intended to
induce or increase an antigen specific
immune response for prophylactic or
therapeutic immunization, regardless of
the composition or method of
manufacture);

¢ Blood, blood components, plasma
derived products (e.g., albumin,
immunoglobulins, clotting factors, fibrin
sealants, proteinase inhibitors),
including recombinant and transgenic
versions of plasma derivatives (e.g.,
clotting factors), blood substitutes,

1Growth factors, cytokines, and monoclonal
antibodies intended to mobilize, stimulate, decrease
or otherwise alter the production of hematopoietic
cells in vivo, for the purpose of being harvested for
use in the production of a therapeutic cellular or
blood product, may be regulated in combination
with the therapeutic cellular or blood product, as
appropriate. Sponsors of products that fit this
description should contact the center jurisdiction
officers for guidance on appropriate center
assignment.
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plasma volume expanders, human or
animal polyclonal antibody
preparations including radiolabeled or
conjugated forms, and certain
fibrinolytics such as plasma-derived
plasmin, and red cell reagents.

The lists above contain some
combination products comprised of a
biological product component with a
device and/or drug component, though
such products are not specifically
identified. Combination products are
assigned to a Center for review and
regulation in accordance with the
products’ primary mode of action.2
When a product’s primary mode of
action is attributable to a type of
biological product assigned to CDER,
the product will be assigned to CDER.
Similarly, when a product’s primary
mode of action is attributable to a type
of biological product assigned to CBER,
the product will be assigned to CBER.
For further information about
combination products, see http://
www.fda.gov/oc/combination, or contact
the Office of Combination Products at
301-827-9229, or combination@fda.gov.

II. Organizational and Mailing Address
Changes

As aresult of this product
consolidation and the resulting changes
to the organizational structure of CBER
and CDER, certain technical
amendments are necessary to the
regulations in title 21 of the Code of
Federal Regulations, chapter I. These
amendments include adding references
to CDER or the CDER Director, and the
CDER address information or updated
CDER address information where
appropriate. CDER has announced
through the Internet new mailing
addresses for certain therapeutic
biological product submissions.

We are also amending the biologics
regulations in parts 600 through 680 (21
CFR parts 600 through 680) to update
the mailing address information
including mailing codes for the various
submissions to CBER, and are amending
these regulations to place the current
mailing addresses in a single location in
part 600.

The various CBER mailing addresses
currently listed in the biologics
regulations under parts 600 through
680, as applicable, are being moved to
one location under new § 600.2. The
creation of § 600.2 will ensure the
consistency and accuracy of the
regulations in part 600 by providing one
central location to obtain CBER’s
mailing addresses and will expedite the
mail flow system throughout CBER.

2 See section 503(g) of the Federal Food, Drug,
and Cosmetic Act (21 U.S.C. 353(g)).

Section 600.2 will provide the public
with direct and easy access to CBER’s
mailing addresses for various CBER
submissions. The specific biologics
regulations will continue to identify the
appropriate recipient and specific
submission requirements for the various
CBER submissions. Section 600.2 will
include the addresses for submissions
such as biologics license applications
and the amendments and supplements
to these applications, samples and
protocols for licensed biological
products, biological product deviation
reports, adverse experience reports,
fatality reports, Vaccine Adverse Event
Reporting System (VAERS) reports, and
other correspondence.

The CDER addresses for some of the
various submissions under parts 600
through 680, related to the transferred
biological products regulated by CDER,
have also been included in § 600.2.

In the amendments to parts 1, 99, 201,
203, 206, 310, 312, and 314 (21 CFR
parts 1, 99, 201, 203, 206, 310, 312, and
314), the updated CBER mailing address
and other related information will
continue to be located directly in the
applicable regulations so as to minimize
the need for cross-referencing across
different volumes of the Code of Federal
Regulations.

Section 610.12(e)(2)(ii) is amended to
include the updated address for
obtaining American Type Culture
Collection (ATCC) strains of
microorganisms described in that
regulation and available from the ATCC.

III. Other Changes as a Result of the
Drug and Biological Product
Consolidation

The revised address information for
the submission of investigational new
drug applications is included in
§312.140(a). We are revising
§312.140(b), by removing the currently
listed products, and removing
§312.140(c), biological products for
human use which are also radioactive
drugs, because these products will be
submitted to the appropriate Center in
accordance with revised § 312.140(a).
As a result of the removal of current
§312.140(c), we are redesignating
current §312.140(d) as §312.140(c).

We are removing current
§ 314.440(b)(2), urokinase products,
because this product is now regulated
by CDER. As a result, we are
redesignating current § 314.440(b)(3) as
§ 314.440(b)(2). We are also clarifying
§ 314.440(b) by adding as paragraphs
(b)(3) and (b)(4), two additional
products that are submitted to CBER as
new drug applications.

We have also removed and reserved
§601.2(b), radioactive biological

products, because these products will be
submitted in accordance with revised
§601.2(a). In addition, we have removed
any reference to § 601.2(b) under
§601.2.

Finally, we have also included the
appropriate CDER information under 21
CFR 807.90 and 822.8. This reflects the
fact that authority to use the device
authorities has already been delegated
to CDER officials. One investigational
device exemption product was
transferred from CBER to CDER in this
product consolidation initiative.

Publication of this document
constitutes final action under the
Administrative Procedure Act (5 U.S.C.
553). FDA has determined that notice
and public comment are unnecessary
because this amendment to the
regulations provides only a technical
change to update information and
addresses, and is nonsubstantive.

List of Subjects
21 CFR Part 1

Cosmetics, Drugs, Exports, Food
labeling, Imports, Labeling, Reporting
and recordkeeping requirements.

21 CFR Part 25

Environmental impact statements,
Foreign relations, Reporting and
recordkeeping requirements.

21 CFR Part 26

Animal drugs, Biologics, Drugs,
Exports, Imports.

21 CFR Part 99

Administrative practice and
procedure, Biologics, Drugs, Medical
devices, Reporting and recordkeeping
requirements.

21 CFR Part 201

Drugs, Labeling, Reporting and
recordkeeping requirements.

21 CFR Part 203

Labeling, Prescription drugs,
Reporting and recordkeeping
requirements, Warehouses.

21 CFR Part 206
Drugs.
21 CFR Part 310

Administrative practice and
procedure, Drugs, Labeling, Medical
devices, Reporting and recordkeeping
requirements.

21 CFR Part 312

Drugs, Exports, Imports,
Investigations, Labeling, Medical
research, Reporting and recordkeeping
requirements, Safety.
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21 CFR Part 314

Administrative practice and
procedure, Confidential business
information, Drugs, Reporting and
recordkeeping requirements.

21 CFR Part 600

Biologics, Reporting and
recordkeeping requirements.

21 CFR Part 601

Administrative practice and
procedure, Biologics, Confidential
business information.

21 CFR Part 606

Blood, Labeling, Laboratories,
Reporting and recordkeeping
requirements.

21 CFR Part 607
Blood.

21 CFR Part 610

Biologics, Labeling, Reporting and
recordkeeping requirements.

21 CFR Part 640

Blood, Labeling, Reporting and
recordkeeping requirements.

21 CFR Part 660

Biologics, Labeling, Reporting and
recordkeeping requirements.

21 CFR Part 680

Biologics, Blood, Reporting and
recordkeeping requirements.

21 CFR Part 807

Confidential business information,
Imports, Medical devices, Reporting and
recordkeeping requirements.

21 CFR Part 822

Medical devices, Reporting and
recordkeeping requirements.
m Therefore, under the Federal Food,
Drug, and Cosmetic Act, and Public
Health Service Act, and under authority
delegated to the Commissioner of Food
and Drugs, 21 CFR parts 1, 25, 26, 99,
201, 203, 206, 310, 312, 314, 600, 601,
606, 607, 610, 640, 660, 680, 807, and
822 are amended as follows:

PART 1—GENERAL ENFORCEMENT
REGULATIONS

m 1. The authority citation for 21 CFR
part 1 continues to read as follows:

Authority: 15 U.S.C. 1453, 1454, 1455; 19
U.S.C. 1490, 1491; 21 U.S.C. 321, 331, 332,
333, 334, 335a, 343, 350c, 350d, 352, 355,
360b, 362, 371, 374, 381, 382, 393; 42 U.S.C.
216, 241, 243, 262, 264.

m 2. Section 1.101 is amended by
revising paragraphs (d)(2)(i) and (d)(2)(ii)
to read as follows:

§1.101 Notification and recordkeeping.
* * * * *

d * % %

%2)) * % %

(i) For biological products and devices
regulated by the Center for Biologics
Evaluation and Research—Division of
Case Management (HFM-610), Office of
Compliance and Biologics Quality,
Center for Biologics Evaluation and
Research, Food and Drug
Administration, 1401 Rockville Pike,
suite 200N, Rockville, MD 20852—-1448.

(ii) For human drug products,
biological products, and devices
regulated by the Center for Drug
Evaluation and Research—Division of
New Drugs and Labeling Compliance
(HFD-310), Center for Drug Evaluation
and Research, Food and Drug
Administration, 5600 Fishers Lane,
Rockville, MD 20857.

* * * * *

PART 25—ENVIRONMENTAL IMPACT
CONSIDERATIONS

m 3. The authority citation for 21 CFR
part 25 continues to read as follows:

Authority: 21 U.S.C. 321-393; 42 U.S.C.
262, 263b—264; 42 U.S.C. 4321, 4332; 40 CFR
parts 1500-1508; E.O. 11514, 35 FR 4247, 3
CFR, 1971 Comp., p. 531-533 as amended by
E.O. 11991, 42 FR 26967, 3 CFR, 1978 Comp.,
p- 123-124 and E.O. 12114, 44 FR 1957, 3
CFR, 1980 Comp., p. 356—360.

§25.31 [Amended]

W 4. Section 25.31 is amended in
paragraph (f) by removing the words
“Center for Biologics Evaluation and
Research” and adding in their place the
words “Food and Drug Administration”.

PART 26—MUTUAL RECOGNITION OF
PHARMACEUTICAL GOOD
MANUFACTURING PRACTICE
REPORTS, MEDICAL DEVICE QUALITY
SYSTEM AUDIT REPORTS, AND
CERTAIN MEDICAL DEVICE PRODUCT
EVALUATION REPORTS: UNITED
STATES AND THE EUROPEAN
COMMUNITY

m 5. The authority citation for 21 CFR
part 26 continues to read as follows:

Authority: 5 U.S.C. 552; 15 U.S.C. 1453,
1454, 1455; 18 U.S.C. 1905; 21 U.S.C. 321,
331, 351, 352, 355, 360, 360b, 360c, 360d,
360e, 360f, 360g, 360h, 360i, 360j, 3601,
360m, 371, 374, 381, 382, 383, 393; 42 U.S.C.
216, 241, 2421, 262, 264, 265.

§26.4 [Amended]

m 6. Section 26.4 is amended in
paragraph (b) by adding in the last
sentence the words “or Center for Drug
Evaluation and Research” after the
words “Center for Biologics Evaluation
and Research”.

PART 99—DISSEMINATION OF
INFORMATION ON UNAPPROVED/
NEW USES FOR MARKETED DRUGS,
BIOLOGICS, AND DEVICES

m 7. The authority citation for 21 CFR
part 99 continues to read as follows:
Authority: 21 U.S.C. 321, 331, 351, 352,
355, 360, 360c, 360e, 360aa—360aaa—6, 371,
and 374; 42 U.S.C. 262.
m 8. Section 99.201 is amended by
revising paragraphs (c)(1) and (c)(2) to
read as follows:

§99.201 Manufacturer’s submission to the
agency.
* * * * *

(C) * % %

(1) For biological products and
devices regulated by the Center for
Biologics Evaluation and Research, the
Advertising and Promotional Labeling
Staff (HFM—602), Center for Biologics
Evaluation and Research, Food and
Drug Administration, 1401 Rockville
Pike, suite 200N, Rockville, MD 20852—
1448;

(2) For human drug products,
biological products, and devices
regulated by the Center for Drug
Evaluation and Research, the Division of
Drug Marketing, Advertising, and
Communications (HFD—42), Center for
Drug Evaluation and Research, Food
and Drug Administration, 5600 Fishers
Lane, Rockville, MD 20857; or

* * * * *

PART 201—LABELING

m 9. The authority citation for 21 CFR
part 201 continues to read as follows:
Authority: 21 U.S.C. 321, 331, 351, 352,

353, 355, 358, 360, 360b, 360gg—360ss, 371,
374, 379e; 42 U.S.C. 216, 241, 262, 264.

§201.58 [Amended]

m 10. Section 201.58 is amended in the
first sentence by removing the zip code
“20587”” and adding in its place
“20857”, and by removing the words
8800 Rockville Pike, Bethesda, MD
20892” and adding in their place the
words “Food and Drug Administration,
1401 Rockville Pike, suite 200N,
Rockville, MD 20852-1448"".

PART 203—PRESCRIPTION DRUG
MARKETING

m 11. The authority citation for 21 CFR
part 203 continues to read as follows:

Authority: 21 U.S.C. 331, 333, 351, 352,
353, 360, 371, 374, 381.
§203.12 [Amended]

m 12. Section 203.12 is amended at the
end of the last sentence by adding the
words “or the Office of Compliance
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(HFD-300), Center for Drug Evaluation
and Research, Food and Drug
Administration, 5600 Fishers Lane,
Rockville, MD 20857, depending on the
Center responsible for regulating the
product”.

m 13. Section 203.37 is amended by
revising paragraph (e) to read as follows:

§203.37 Investigation and notification
requirements.
* * * * *

(e) Whom to notify at FDA.
Notifications and reports concerning
prescription human drugs and
biological products regulated by the
Center for Drug Evaluation and Research
shall be made to the Division of
Compliance Risk Management and
Surveillance (HFD-330), Office of
Compliance, Center for Drug Evaluation
and Research, Food and Drug
Administration, 5600 Fishers Lane,
Rockville, MD 20857. Notifications and
reports concerning prescription human
biological products regulated by the
Center for Biologics Evaluation and
Research shall be made to the Division
of Inspections and Surveillance (HFM-
650), Office of Compliance and
Biologics Quality, Center for Biologics
Evaluation and Research, Food and
Drug Administration, 1401 Rockville
Pike, suite 200N, Rockville, MD 20852.

PART 206—IMPRINTING OF SOLID
ORAL DOSAGE FORM DRUG
PRODUCTS FOR HUMAN USE

m 14. The authority citation for 21 CFR
part 206 continues to read as follows:

Authority: 21 U.S.C. 321, 331, 351, 352,
355, 371; 42 U.S.C. 262.

m 15. Section 206.7 is amended by
revising paragraph (b)(1)(i) to read as
follows:

§206.7 Exemptions.

* * * * *

(b) * % %

(1) * % %

(i) Exemption requests for products
with approved applications shall be
made in writing to the appropriate
review division in the Center for Drug
Evaluation and Research (CDER), Food
and Drug Administration, 5600 Fishers
Lane, Rockville, MD 20857 or the Center
for Biologics Evaluation and Research
(CBER), Food and Drug Administration,
1401 Rockville Pike, suite 200N,
Rockville, MD 20852-1448. If FDA
denies the request, the holder of the
approved application will have 1 year
after the date of an agency denial to
imprint the drug product.

* * * * *

PART 310—NEW DRUGS

m 16. The authority citation for 21 CFR
part 310 continues to read as follows:

Authority: 21 U.S.C. 321, 331, 351, 352,
353, 355, 360b—360f, 360j, 361(a), 371, 374,
375, 379¢; 42 U.S.C. 216, 241, 242(a), 262,
263b—263n.

§310.4 [Amended]

m 17. Section 310.4 is amended in
paragraph (b) by removing “601.2(b)”
and adding in its place “§ 601.2(a)”.

PART 312—INVESTIGATIONAL NEW
DRUG APPLICATION

m 18. The authority citation for 21 CFR
part 312 continues to read as follows:

Authority: 21 U.S.C. 321, 331, 351, 352,
353, 355, 371; 42 U.S.C. 262.
m 19. Section 312.140 is revised to read
as follows:

§312.140 Address for correspondence.

(a) A sponsor must send an initial IND
submission to the Center for Drug
Evaluation and Research (CDER) or to
the Center for Biologics Evaluation and
Research (CBER), depending on the
Center responsible for regulating the
product as follows:

(1) For drug products regulated by
CDER. Send the IND submission to the
Central Document Room, Center for
Drug Evaluation and Research, Food
and Drug Administration, 5901-B
Ammendale Rd., Beltsville, MD 20705—
1266.

(2) For biological products regulated
by CDER. Send the IND submission to
the CDER Therapeutic Biological
Products Document Room, Center for
Drug Evaluation and Research, Food
and Drug Administration, 12229
Wilkins Ave., Rockville, MD 20852.

(3) For biological products regulated
by CBER. Send the IND submission to
the Document Control Center (HFM—-99),
Center for Biologics Evaluation and
Research, Food and Drug
Administration, 1401 Rockville Pike,
suite 200N, Rockville, MD 20852—1448.

(b) On receiving the IND, the
responsible Center will inform the
sponsor which one of the divisions in
CDER or CBER is responsible for the
IND. Amendments, reports, and other
correspondence relating to matters
covered by the IND should be directed
to the appropriate Center and division.
The outside wrapper of each submission
shall state what is contained in the
submission, for example, “IND
Application”, “Protocol Amendment”,
etc.

(c) All correspondence relating to
export of an investigational drug under
§312.110(b)(2) shall be submitted to the

International Affairs Staff (HFY-50),
Office of Health Affairs, Food and Drug
Administration, 5600 Fishers Lane,
Rockville, MD 20857.

PART 314—APPLICATIONS FOR FDA
APPROVAL TO MARKET A NEW DRUG

m 20. The authority citation for 21 CFR
part 314 continues to read as follows:

Authority: 21 U.S.C. 321, 331, 351, 352,
353, 355, 355a, 356, 356a, 356b, 356¢, 371,
374, 379e.

m 21. Section 314.440 is amended by
revising paragraph (b) to read as follows:

§314.440 Addresses for applications and
abbreviated applications.

* * * * *

(b) Applicants shall send applications
and other correspondence relating to
matters covered by this part for the drug
products listed below to the Document
Control Center (HFM—99), Center for
Biologics Evaluation and Research, 1401
Rockville Pike, suite 200N, Rockville,
MD 20852—-1448, except applicants shall
send a request for an opportunity for a
hearing under § 314.110 or § 314.120 on
the question of whether there are
grounds for denying approval of an
application to the Director, Center for
Biologics Evaluation and Research
(HFM-1), at the same address.

(1) Ingredients packaged together with
containers intended for the collection,
processing, or storage of blood and
blood components;

(2) Plasma volume expanders and
hydroxyethyl starch for leukapheresis;

(3) Blood component processing
solutions and shelf life extenders; and

(4) Oxygen carriers.

PART 600—BIOLOGICAL PRODUCTS:
GENERAL

m 22. The authority citation for 21 CFR

part 600 continues to read as follows:
Authority: 21 U.S.C. 321, 351, 352, 353,

355, 360, 3601, 371, 374; 42 U.S.C. 216, 262,

263, 263a, 264, 300aa—25.

m 23. Section 600.2 is added to subpart

A to read as follows:

§600.2 Mailing addresses.

(a) Licensed biological products
regulated by the Center for Biologics
Evaluation and Research (CBER). Unless
otherwise stated in paragraphs (c) or (d)
of this section, or as otherwise
prescribed by FDA regulation, all
submissions to CBER referenced in parts
600 through 680 of this chapter, as
applicable, must be sent to: Document
Control Center (HFM—-99), Center for
Biologics Evaluation and Research,
Food and Drug Administration, 1401
Rockville Pike, suite 200N, Rockville,
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MD 20852-1448. Examples of such
submissions include: Biologics license
applications (BLAs) and their
amendments and supplements, adverse
experience reports, biological product
deviation reports, fatality reports, and
other correspondence. Biological
products samples must not be sent to
this address but must be sent to the
address in paragraph (c) of this section.

(b) Licensed biological products
regulated by the Center for Drug
Evaluation and Research (CDER).
Unless otherwise stated in paragraphs
(b)(1), (b)(2), (b)(3), or (c) of this section,
or as otherwise prescribed by FDA
regulation, all submissions to CDER
referenced in parts 600, 601, and 610 of
this chapter, as applicable, must be sent
to: CDER Therapeutic Biological
Products Document Room, Center for
Drug Evaluation and Research, Food
and Drug Administration, 12229
Wilkins Ave., Rockville, MD 20852.
Examples of such submissions include:
BLAs and their amendments and
supplements, and other correspondence.

(1) Biological Product Deviation
Reporting (CDER). All biological
product deviation reports required
under § 600.14 must be sent to: Division
of Compliance Risk Management and
Surveillance (HFD-330), Office of
Compliance, Center for Drug Evaluation
and Research, Food and Drug
Administration, 5600 Fishers Lane,
Rockville, MD 20857.

(2) Postmarketing Adverse Experience
Reporting (CDER). All postmarketing
reports required under § 600.80 must be
sent to: Central Document Room, Center
for Drug Evaluation and Research, Food
and Drug Administration, 5901-B
Ammendale Rd., Beltsville, MD 20705—
1266.

(3) Advertising and Promotional
Labeling (CDER). All advertising and
promotional labeling supplements
required under § 601.12(f) of this
chapter must be sent to: Division of
Drug Marketing, Advertising and
Communication (HFD—42), Center for
Drug Evaluation and Research, Food
and Drug Administration, 5600 Fishers
Lane, rm. 8B45, Rockville, MD 20857.

(c) Samples and Protocols for licensed
biological products regulated by CBER
or CDER. (1) Biological product samples
and/or protocols, other than radioactive
biological product samples and
protocols, required under §§ 600.13,
600.22, 601.15, 610.2, 660.6, 660.36, or
660.46 of this chapter must be sent by
courier service to: Sample Custodian
(ATTN: HFM-672), Food and Drug
Administration, Center for Biologics
Evaluation and Research, Bldg: NLRC—
B, rm. 113, 5516 Nicholson Lane,
Kensington, MD 20895. The protocol(s)

may be placed in the box used to ship
the samples to CBER. A cover letter
should not be included when
submitting the protocol with the sample
unless it contains pertinent information
affecting the release of the lot.

(2) Radioactive biological products
required under § 610.2 of this chapter
must be sent by courier service to:
Sample Custodian (ATTN: HFM-672),
Food and Drug Administration, Center
for Biologics Evaluation and Research,
Nicholson Lane Research Center, c/o
Radiation Safety Office, National
Institutes of Health, 21 Wilson Dr., rm.
107, Bethesda, MD 20892-6780.

(d) Vaccine Adverse Event Reporting
System (VAERS). All VAERS reports as
specified in § 600.80(c) must be sent to:
Vaccine Adverse Event Reporting
System (VAERS), P.O. Box 1100,
Rockville, MD 20849-1100.

(e) Address information for
submissions to CBER and CDER other
than those listed in parts 600 through
680 of this chapter are included directly
in the applicable regulations.

(f) Obtain updated mailing address
information for biological products
regulated by CBER at http://
www.fda.gov/cber/pubinquire.htm, or
for biological products regulated by
CDER at http://www.fda.gov/cder/
biologics/default.htm.

§600.3 [Amended]

m 24. Section 600.3 is amended in
paragraph (gg) by removing the words
“to the Director, Center for Biologics
Evaluation and Research,”.

§600.11 [Amended]

m 25. Section 600.11 is amended in
paragraph (f)(6) by adding at the end of
the paragraph the words ““or the Director,
Center for Drug Evaluation and Research
(see mailing addresses in § 600.2)”.

§600.12 [Amended]

m 26. Section 600.12 is amended in
paragraph (b)(2) by adding the words “or
the Director, Center for Drug Evaluation
and Research” after the words ‘“Director,
Center for Biologics Evaluation and
Research”, and in paragraph (b)(3) by
adding the words ““or the Director, Center
for Drug Evaluation and Research” after
the words ‘“Director, Center for Biologics
Evaluation and Research”.

m 27. Section 600.13 is amended by
revising the last two sentences to read as
follows:

§600.13 Retention samples.

* * * Samples retained as required in
this section shall be in addition to
samples of specific products required to
be submitted to the Center for Biologics
Evaluation and Research or the Center

for Drug Evaluation and Research (see
mailing addresses in § 600.2).
Exceptions may be authorized by the
Director, Center for Biologics Evaluation
and Research or the Director, Center for
Drug Evaluation and Research, when the
lot yields relatively few final containers
and when such lots are prepared by the
same method in large number and in
close succession.

m 28. Section 600.14 is amended by
revising paragraph (e) to read as follows:

§600.14 Reporting of biological product
deviations by licensed manufacturers.
* * * * *

(e) Where do I report under this
section?

(1) For biological products regulated
by the Center for Biologics Evaluation
and Research (CBER), send the
completed Form FDA-3486 to the
Director, Office of Compliance and
Biologics Quality (HFM-600) (see
mailing addresses in § 600.2), or an
electronic filing through CBER’s Web
site at http://www.fda.gov/cber/biodev/
biodev.htm.

(2) For biological products regulated
by the Center for Drug Evaluation and
Research (CDER), send the completed
Form FDA-3486 to the Division of
Compliance Risk Management and
Surveillance (HFD-330) (see mailing
addresses in § 600.2). CDER does not
currently accept electronic filings.

(3) If you make a paper filing, you
should identify on the envelope that a
biological product deviation report
(BPDR) is enclosed.

* * * * *

§600.22 [Amended]

m 29. Section 600.22 is amended in
paragraph (e) by adding the words “or
the Director, Center for Drug Evaluation
and Research (see mailing addresses in
§600.2) after the words ‘‘Director, Center
for Biologics Evaluation and Research”.
m 30. Section 600.80 is amended by
revising paragraphs (c) introductory text
and (f)(4) to read as follows:

§600.80 Postmarketing reporting of
adverse experiences.
* * * * *

(c) Reporting requirements. The
licensed manufacturer shall report to
FDA adverse experience information, as
described in this section. The licensed
manufacturer shall submit two copies of
each report described in this section for
nonvaccine biological products to the
Center for Biologics Evaluation and
Research (HFM—-210), or to the Center
for Drug Evaluation and Research (see
mailing addresses in § 600.2). Submit all
vaccine adverse experience reports to:
Vaccine Adverse Event Reporting
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System (VAERS) (see mailing addresses
in §600.2). FDA may waive the
requirement for the second copy in

appropriate instances.
* * * * *
* % %

(4) Copies of the reporting form
designated by FDA (FDA—3500A) for
nonvaccine biological products may be
obtained from http://www.fda.gov/
medwatch/getforms.htm. Additional
supplies of the form may be obtained
from the Consolidated Forms and
Publications Distribution Center, 3222
Hubbard Rd., Landover, MD 20785.
Supplies of the VAERS form may be
obtained from VAERS by calling 1-800—
822-7967.

* * * * *

m 31. Section 600.81 is amended by
revising the first sentence to read as
follows:

§600.81 Distribution reports.

The licensed manufacturer shall
submit to the Center for Biologics
Evaluation and Research or the Center
for Drug Evaluation and Research (see
mailing addresses in § 600.2),
information about the quantity of the
product distributed under the biologics
license, including the quantity
distributed to distributors. * * *

PART 601—LICENSING

m 32. The authority citation for 21 CFR
part 601 continues to read as follows:

Authority: 15 U.S.C. 1451-1561; 21 U.S.C.
321, 351, 352, 353, 355, 356b, 360, 360c—
360f, 360h—360j, 371, 374, 379, 381; 42
U.S.C. 216, 241, 262, 263, 264; sec. 122, Pub.
L. 105-115, 111 Stat. 2322 (21 U.S.C. 355
note).

m 33. Section 601.2 is amended by
revising the first and fourth sentences
and removing the sixth sentence of
paragraph (a), by removing and reserving
paragraph (b), and by revising paragraph
(c)(2) to read as follows:

§601.2 Applications for biologics
licenses; procedures for filing.

(a) General. To obtain a biologics
license under section 351 of the Public
Health Service Act for any biological
product, the manufacturer shall submit
an application to the Director, Center for
Biologics Evaluation and Research or
the Director, Center for Drug Evaluation
and Research (see mailing addresses in
§600.2 of this chapter), on forms
prescribed for such purposes, and shall
submit data derived from nonclinical
laboratory and clinical studies which
demonstrate that the manufactured
product meets prescribed requirements
of safety, purity, and potency; with
respect to each nonclinical laboratory

study, either a statement that the study
was conducted in compliance with the
requirements set forth in part 58 of this
chapter, or, if the study was not
conducted in compliance with such
regulations, a brief statement of the
reason for the noncompliance;
statements regarding each clinical
investigation involving human subjects
contained in the application, that it
either was conducted in compliance
with the requirements for institutional
review set forth in part 56 of this
chapter; or was not subject to such
requirements in accordance with
§56.104 or §56.105, and was conducted
in compliance with requirements for
informed consent set forth in part 50 of
this chapter. * * * An application for a
biologics license shall not be considered
as filed until all pertinent information
and data have been received by the
Food and Drug Administration. * * *

(b) [Reserved]

(C] * % %

(2) To the extent that the requirements
in this paragraph (c) conflict with other
requirements in this subchapter, this
paragraph (c) shall supersede other
requirements.

* * * * *

§601.4 [Amended]

m 34. Section 601.4 is amended in the
first sentence of paragraph (a) by adding
the words ““or the Director, Center for
Drug Evaluation and Research” after the
words ‘“Director, Center for Biologics
Evaluation and Research”.

m 35. Section 601.6 is amended by
revising paragraph (a)(2) to read as
follows:

§601.6 Suspension of license.

(a] * % %

(2) Furnish to the Center for Biologics
Evaluation and Research or the Center
for Drug Evaluation and Research,
complete records of such deliveries and

notice of suspension.
* * * * *

§601.9 [Amended]

m 36. Section 601.9 is amended in
paragraph (a) by adding at the end of the
paragraph the words “or the Director,
Center for Drug Evaluation and
Research”.

m 37. Section 601.12 is amended by
revising the first sentence of paragraph
(a)(1), by revising the second sentence of
paragraph (d)(1), and by revising
paragraph (f)(4) to read as follows:

§601.12 Changes to an approved
application.

(a)(1) General. As provided by this
section, an applicant must inform the

Food and Drug Administration (FDA)
(see mailing addresses in § 600.2 of this
chapter) about each change in the
product, production process, quality
controls, equipment, facilities,
responsible personnel, or labeling
established in the approved license

application(s). * * *
(d) * % %

(1) * * * The Director, Center for
Biologics Evaluation and Research or
the Director, Center for Drug Evaluation
and Research, may approve a written
request for an alternative date to
combine annual reports for multiple
approved applications into a single

annual report submission.
* * * * *

(f) * k% %

(4) Advertisements and promotional
labeling. Advertisements and
promotional labeling shall be submitted
to the Center for Biologics Evaluation
and Research or Center for Drug
Evaluation and Research in accordance
with the requirements set forth in
§ 314.81(b)(3)(i) of this chapter, except
that Form FDA-2567 (Transmittal of
Labels and Circulars) or an equivalent
form shall be used.

* * * * *

m 38. Section 601.15 is revised to read as
follows:

§601.15 Foreign establishments and
products: samples for each importation.
Random samples of each importation,
obtained by the District Director of
Customs and forwarded to the Director,
Center for Biologics Evaluation and
Research or the Director, Center for Drug
Evaluation and Research (see mailing
addresses in § 600.2 of this chapter)
must be at least two final containers of
each lot of product. A copy of the
associated documents which describe
and identify the shipment must
accompany the shipment for forwarding
with the samples to the Director, Center
for Biologics Evaluation and Research or
the Director, Center for Drug Evaluation
and Research (see mailing addresses in
§600.2). For shipments of 20 or less
final containers, samples need not be
forwarded, provided a copy of an
official release from the Center for
Biologics Evaluation and Research or
Center for Drug Evaluation and Research
accompanies each shipment.

§601.20 [Amended]

m 39. Section 601.20 is amended in
paragraph (c) by adding the words “‘or
the Director, Center for Drug Evaluation
and Research” after the words “‘Director,
Center for Biologics Evaluation and
Research”.
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m 40. Section 601.28 is amended by
revising the introductory paragraph to
read as follows:

§601.28 Annual reports of postmarketing
pediatric studies.

Sponsors of licensed biological
products shall submit the following
information each year within 60 days of
the anniversary date of approval of each
product under the license to the
Director, Center for Biologics Evaluation
and Research or the Director, Center for
Drug Evaluation and Research (see
mailing addresses in § 600.2 of this
chapter):

* * * * *

§601.29 [Amended]

m 41. Section 601.29 is amended in
paragraph (b) by removing the words “,
1401 Rockville Pike, Rockville, MD
20852—1448” and adding in their place
“(see mailing addresses in § 600.2 of this
chapter)”.

§601.43 [Amended]

m 42. Section 601.43 is amended in
paragraph (b) by adding in the first
sentence the words “‘or the Director of
the Center for Drug Evaluation and
Research” after the words ‘“Director of
the Center for Biologics Evaluation and
Research”.

§601.51 [Amended]

m 43. Section 601.51 is amended in last
sentence of paragraph (b) by removing
the words ‘“Director of the Center for
Biologics Evaluation and Research” and
adding in their place the words “Food
and Drug Administration”.

m 44. Section 601.70 is amended by
revising paragraph (d) to read as follows:

§601.70 Annual progress reports of
postmarketing studies.
* * * * *

(d) Where to report. Submit two
copies of the annual progress report of
postmarketing studies to the Center for
Biologics Evaluation and Research or
Center for Drug Evaluation and Research
(see mailing addresses in § 600.2 of this
chapter).

* * * * *

m 45. Section 601.92 is amended by
revising the first sentence of paragraph
(b) to read as follows:

§601.92 Withdrawal procedures.
* * * * *

(b) Notice of opportunity for a
hearing. The Director of the Center for
Biologics Evaluation and Research or
the Director of the Center for Drug
Evaluation and Research will give the
applicant notice of an opportunity for a
hearing on the proposal to withdraw the

approval of an application approved

under this subpart. * * *
* * * * *

PART 606—CURRENT GOOD
MANUFACTURING PRACTICE FOR
BLOOD AND BLOOD AND
COMPONENTS

m 46. The authority citation for 21 CFR
part 606 continues to read as follows:
Authority: 21 U.S.C. 321, 331, 351, 352,

355, 360, 360j, 371, 374; 42 U.S.C. 216, 262,
263a, 264.

§606.121 [Amended]

W 47. Section 606.121 is amended in the
introductory text of paragraph (d), and
paragraphs (d)(4) and (d)(5) by removing
the mail code “(HFB-1)".

§606.171 [Amended]

m 48. Section 606.171 is amended in the
introductory text in paragraph (e) by
removing the words ““, 1401 Rockville
Pike, suite 200N, Rockville, MD 20852—
1448” and adding in their place “(see
mailing addresses in § 600.2 of this
chapter)”.

PART 607—ESTABLISHMENT
REGISTRATION AND PRODUCT
LISTING FOR MANUFACTURERS OF
HUMAN BLOOD AND BLOOD
PRODUCTS

m 49. The authority citation for 21 CFR
part 607 continues to read as follows:

Authority: 21 U.S.C. 321, 331, 351, 352,
355, 360, 371, 374, 381, 393; 42 U.S.C. 262,
264, 271.

§607.7 [Amended]

m 50. Section 607.7 is amended in
paragraphs (b) and (c) by removing the
words ¢, 1401 Rockville Pike, suite
200N, Rockville, MD 20852—-1448" and
adding in their place “(see mailing
addresses in § 600.2 of this chapter)”.

§607.22 [Amended]

m 51. Section 607.22 is amended in the
first sentence in paragraph (a) by
removing the words “1401 Rockville
Pike, suite 200N, Rockville, MD 20852—
1448” and adding in their place “(see
mailing addresses in § 600.2 of this
chapter)”.

§607.37 [Amended]

W 52. Section 607.37 is amended in the
first sentence of paragraph (a), and in
paragraph (b) by removing the words “,
1401 Rockville Pike, suite 200N,
Rockville, MD 20852-1448" and adding
in their place ““(see mailing addresses in
§600.2 of this chapter)”.

PART 610—GENERAL BIOLOGICAL
PRODUCTS STANDARDS

m 53. The authority citation for 21 CFR
part 610 continues to read as follows:

Authority: 21 U.S.C. 321, 331, 351, 352,
353, 355, 360, 360c, 360d, 360h, 360i, 371,
372, 374, 381; 42 U.S.C. 216, 262, 263, 263a,
264.

m 54. Section 610.2 is amended by
revising the paragaph heading and first
sentence of paragraph (a) and by revising
the heading and paragraph (b) to read as
follows:

§610.2 Requests for samples and
protocols; official release.

(a) Licensed biological products
regulated by CBER. Samples of any lot
of any licensed product together with
the protocols showing results of
applicable tests, may at any time be
required to be sent to the Director,
Center for Biologics Evaluation and
Research (see mailing addresses in
§600.2 of this chapter). * * *

(b) Licensed biological products
regulated by CDER. Samples of any lot
of any licensed product together with
the protocols showing results of
applicable tests, may at any time be
required to be sent to the Director,
Center for Drug Evaluation and Research
(see mailing addresses in § 600.2) for
official release. Upon notification by the
Director, Center for Drug Evaluation and
Research, a manufacturer shall not
distribute a lot of a biological product
until the lot is released by the Director,
Center for Drug Evaluation and
Research: Provided, That the Director,
Center for Drug Evaluation and Research
shall not issue such notification except
when deemed necessary for the safety,
purity, or potency of the product.

§610.9 [Amended]

W 55. Section 610.9 is amended in
paragraph (b) by removing the words “,
Food and Drug Administration, 1401
Rockville Pike, Rockville, MD 20852—
1448” and adding in their place the
words “‘or the Director, Center for Drug
Evaluation and Research.”

m 56. Section 610.11 is amended by
revising the first sentence in paragraphs
(c)(2) and (c)(3), and by revising the first
and last sentences of paragraph (g)(2) to
read as follows:

§610.11 General safety.
* * * * *
(C L

(2) Freeze-dried product for which the
volume of reconstitution is not indicated
on the label. The route of
administration, test dose, and diluent
shall be as approved in accordance with
§610.9. * * *
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(3) Nonliquid products other than
freeze-dried product. The route of
administration, test dose, and diluent
shall be as in accordance with §610.9.

* k% %

(g)* * %

(2) For products other than those
identified in paragraph (g)(1) of this
section, a manufacturer may request
from the Director, Center for Biologics
Evaluation and Research or the Director,
Center for Drug Evaluation and Research
(see mailing addresses in § 600.2 of this
chapter), an exemption from the general
safety test. * * * The Director, Center for
Biologics Evaluation and Research or
the Director, Center for Drug Evaluation
and Research, upon finding that the
manufacturer’s request justifies an
exemption, may exempt the product
from the general safety test subject to
any condition necessary to assure the
safety, purity, and potency of the
product.

m 57. Section 610.12 is amended by
revising the last sentence of paragraph
(e)(2)(i), by revising the first sentence of
the text appearing after the table in
paragraph (e)(2)(ii), and by revising
paragraph (g)(4)(ii) to read as follows:

§610.12 Sterility.

* * * * *

(e) * % %

(2) * Kk %

(i)* * * When using a single batch of
dehydrated culture medium, a
manufacturer need not perform growth-
promoting tests on each lot of prepared
liquid medium, provided that a
validation program exists for autoclaves
used to sterilize the culture medium,
and the manufacturer has received
approval for this practice from the
Director, Center for Biologics Evaluation
and Research or the Director, Center for
Drug Evaluation and Research.

(11) * % %

ATCC strains of microorganisms
described in this section are available
from the American Type Culture
Collection, 10801 University Blvd.,
Manassas, VA 20110. * * *

* * * * *

* k% %

Ei))* * %

(ii) Where a manufacturer submits
data which the Director, Center for
Biologics Evaluation and Research or
the Director, Center for Drug Evaluation
and Research, finds adequate to
establish that the mode of
administration, the method of
preparation, or the special nature of the
product precludes or does not require a
sterility test or that the sterility of the lot
is not necessary to assure the safety,
purity, and potency of the product, the

Director may exempt a product from the
sterility requirements of this section
subject to any conditions necessary to
assure the safety, purity, and potency of
the product.

* * * * *

§610.13 [Amended]

m 58. Section 610.13 is amended in the
last sentence of paragraph (a)(1) by
adding the words “or the Director, Center
for Drug Evaluation and Research” after
the words ‘“Director, Center for Biologics
Evaluation and Research”.

§610.15 [Amended]

m 59. Section 610.15 is amended in
paragraph (a)(3) by adding at the end of
the last sentence the words ““or the
Director, Center for Drug Evaluation and
Research (see mailing addresses in
§600.2 of this chapter)”.

§610.18 [Amended]

m 60. Section 610.18 is amended in
paragraph (c)(2) by adding at the end of
the last sentence the words “or the
Director, Center for Drug Evaluation and
Research”.

§610.53 [Amended]

m 61. Section 610.53 is amended in
paragraph (d) by adding at the end of the
last sentence the words ‘“‘or the Director
of the Center for Drug Evaluation and
Research”.

PART 640—ADDITIONAL STANDARDS
FOR HUMAN BLOOD AND BLOOD
PRODUCTS

m 62. The authority citation for 21 CFR
part 640 continues to read as follows:

Authority: 21 U.S.C. 321, 351, 352, 353,
355, 360, 371; 42 U.S.C. 216, 262, 263, 263a,
264.

§640.55 [Amended]

m 63. Section 640.55 is amended by
removing the words “Food and Drug
Administration,” and adding in their
place “(HFM—407) (see mailing
addresses in § 600.2 of this chapter)”.

PART 660—ADDITIONAL STANDARDS
FOR DIAGNOSTIC SUBSTANCES FOR
LABORATORY TESTS

m 64. The authority citation for 21 CFR
part 660 continues to read as follows:

Authority: 21 U.S.C. 321, 331, 351, 352,
353, 355, 360, 360c, 360d, 360h, 360i, 371,
372; 42 U.S.C. 216, 262, 263, 263a, 264.

§660.3 [Amended]

m 65. Section 660.3 is amended by
adding the words “(HFM—407) (see
mailing addresses in § 600.2 of this

chapter)” after the words “Center for
Biologics Evaluation and Research”.

§660.6 [Amended]

W 66. Section 660.6 is amended in
paragraph (a)(2) by removing the words
“(HFB-1), 8800 Rockville Pike,
Bethesda, MD 20892”” and adding in
their place “(see mailing addresses in
§600.2 of this chapter)”.

§660.21 [Amended]

W 67. Section 660.21 is amended in
paragraph (b) by removing the words
“(HFN-830), Food and Drug
Administration, 8800 Rockville Pike,
Bethesda, MD 20892,

§660.22 [Amended]

m 68. Section 660.22 is amended in
paragraph (b) by removing the words
“(HFN-890), Food and Drug
Administration, 8800 Rockville Pike,
Bethesda, MD 20892”” and adding in
their place “(HFM—407) (see mailing
addresses in § 600.2 of this chapter)”.

§660.25 [Amended]

m 69. Section 660.25 is amended in the
introductory paragraph and paragraph
(a) introductory text by removing the
words “(HFN-830), Food and Drug
Administration, 8800 Rockville Pike,
Bethesda, MD 20892,

§660.26 [Amended]

m 70. Section 660.26 is amended by
removing the words “(HFN-830), Food
and Drug Administration, 8800
Rockville Pike, Bethesda, MD 20892”.

§660.28 [Amended]

m 71. Section 660.28 is amended in the
first sentence of paragraph (a)(1) by
removing the words “(HFN-830), Food
and Drug Administration, 8800
Rockville Pike, Bethesda, MD 20892,

§660.36 [Amended]

m 72. Section 660.36 is amended in
paragraph (a) by removing the words
“Office of Biological Product Review
Sample Custodian (ATTN: HFB-215),
Bldg. 29A, Rm. 1C02, Food and Drug
Administration, 8800 Rockville Pike,
Bethesda, MD 20892”” and adding in
their place the words “Center for
Biologics Evaluation and Research
Sample Custodian (ATTN: HFM-672)
(see mailing addresses in § 600.2 of this
chapter)”.

§660.46 [Amended]

m 73. Section 660.46 is amended in
paragraph (a)(2) introductory text by
removing the words “(HFB-1), 8800
Rockville Pike, Bethesda, MD 20892”
and adding in their place ““(see mailing
addresses in § 600.2 of this chapter)”.
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§660.52 [Amended]

m 74. Section 660.52 is amended by
removing the words “(HFB-221), Food
and Drug Administration, 8800
Rockville Pike, Bethesda, MD 20892”
and adding in their place “(HFM—407)
(see mailing addresses in § 600.2 of this
chapter)”.

§660.53 [Amended]

m 75. Section 660.53 is amended by
removing the words “(HFB-1), Food and
Drug Administration, 8800 Rockville
Pike, Bethesda, MD 20892”.

§660.54 [Amended]

m 76. Section 660.54 is amended in the
introductory paragraph by removing the
words “(HFB-1), Food and Drug
Administration, 8800 Rockville Pike,
Bethesda, MD 20892,

§660.55 [Amended]

m 77. Section 660.55 is amended in the
first sentence of paragraph (a)(3) by
removing the mail code “(HFB-1)".

PART 680—ADDITIONAL STANDARDS
FOR MISCELLANEOUS PRODUCTS

m 78. The authority citation for 21 CFR
part 680 continues to read as follows:

Authority: 21 U.S.C. 321, 351, 352, 353,
355, 360, 371; 42 U.S.C. 216, 262, 263, 263a,
264.

§680.1 [Amended]

m 79. Section 680.1 is amended in the
last sentence of paragraph (b)(2)(iii), in
paragraph (b)(3)(iv), and in the first
sentence of paragraph (c) by removing
the mail code “(HFB-1)” and adding in
its place “(see mailing addresses in
§600.2)”, and in paragraph (d)(1) by
removing the mail code “(HFB-1)".

PART 807—ESTABLISHMENT
REGISTRATION AND DEVICE LISTING
FOR MANUFACTURERS AND INITIAL
IMPORTERS OF DEVICES

m 80. The authority citation for 21 CFR
part 807 continues to read as follows:

Authority: 21 U.S.C. 321, 331, 351, 352,
360, 360c, 360e, 360i, 360j, 371, 374, 381,
393; 42 U.S.C. 264, 271.

m 81. Section 807.90 is amended by
revising the first sentence of paragraph
(a)(2) to read as follows:

§807.90 Format of a premarket notification
submission.

(a)* * %

(2) For devices regulated by the
Center for Biologics Evaluation and
Research, be addressed to the Document
Control Center (HFM—-99), Center for
Biologics Evaluation and Research,
Food and Drug Administration, 1401

Rockville Pike, suite 200N, Rockville,
MD 20852—-1448; or for devices
regulated by the Center for Drug
Evaluation and Research, be addressed
to the Central Document Room, Center
for Drug Evaluation and Research, Food
and Drug Administration, 5901-B
Ammendale Rd., Beltsville, MD 20705—
1266. * * *

* * * * *

PART 822—POSTMARKET
SURVEILLANCE

m 82. The authority citation for 21 CFR
part 822 continues to read as follows:

Authority: 21 U.S.C. 331, 352, 360i, 3601,
371, 374.
m 83. Section 822.8 is amended by
revising the second and third sentences
to read as follows:

§822.8 When, where, and how must |
submit my postmarket surveillance plan?
* * * For devices regulated by the

Center for Biologics Evaluation and
Research, send three copies of your
submission to the Document Control
Center (HFM—99), Center for Biologics
Evaluation and Research, Food and
Drug Administration, 1401 Rockville
Pike, suite 200N, Rockville, MD 20852—
1448. For devices regulated by the
Center for Drug Evaluation and
Research, send three copies of your
submission to the Central Document
Room, Genter for Drug Evaluation and
Research, Food and Drug
Administration, 5901-B Ammendale
Rd., Beltsville, MD 20705-1266. * * *

Dated: March 15, 2005.
Jeffrey Shuren,
Assistant Commissioner for Policy.
[FR Doc. 05-5780 Filed 3—23-05; 8:45 am]
BILLING CODE 4160-01-S

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 906

[CO-033-FOR]

Colorado Regulatory Program

AGENCY: Office of Surface Mining
Reclamation and Enforcement, Interior.

ACTION: Final rule; approval of
amendment.

SUMMARY: We are approving an
amendment to the Colorado regulatory
program (the “Colorado program”)
under the Surface Mining Control and
Reclamation Act of 1977 (SMCRA or the
Act). Colorado proposed revisions to its

rules concerning prime farmland,
revegetation, hydrology, enforcement,
topsoil, historic properties, bond release
and permit requirements. The State
intends to revise its program to be
consistent with the corresponding
Federal regulations, provide additional
safeguards, clarify ambiguities, and
improve operational efficiency.
EFFECTIVE DATE: March 24, 2005.

FOR FURTHER INFORMATION CONTACT:
James F. Fulton, Telephone: (303) 844—
1400, extension 1424; Internet address:
JFulton@osmre.gov.

SUPPLEMENTARY INFORMATION:

I. Background on the Colorado Program

II. Submission of the Amendment

I1I. Office of Surface Mining Reclamation and
Enforcement’s (OSM) Findings

IV. Summary and Disposition of Comments

V. OSM’s Decision

VL. Procedural Determinations

I. Background on the Colorado Program

Section 503(a) of the Act permits a
State to assume primacy for the
regulation of surface coal mining and
reclamation operations on non-Federal
and non-Indian lands within its borders
by demonstrating that its State program
includes, among other things, “‘a State
law which provides for the regulation of
surface coal mining and reclamation
operations in accordance with the
requirements of this Act * * *; and
rules and regulations consistent with
regulations issued by the Secretary
pursuant to this Act.” See 30 U.S.C.
1253(a)(1) and (7). On the basis of these
criteria, the Secretary of the Interior
conditionally approved the Colorado
program on December 15, 1980. You can
find background information on the
Colorado program, including the
Secretary’s findings, the disposition of
comments, and conditions of approval
in the December 15, 1980, Federal
Register (45 FR 82173). You can also
find later actions concerning Colorado’s
program and program amendments at 30
CFR 906.10, 906.15, 906.16, and 906.30.

II. Submission of the Amendment

By letter dated March 27, 2003,
Colorado sent us an amendment to its
program (Administrative Record No.
CO-696—1) under SMCRA (30 U.S.C.
1201 et seq.). Colorado sent the
amendment in response to May 7, 1986,
June 9, 1987, and March 22, 1990,
letters that we sent to it in accordance
with 30 CFR 732.17(c), as well as to
include changes made at its own
initiative. On April 4, 2003, Colorado
sent us an addition to its March 27,
2003, amendment. Finally, Colorado
submitted to us further revisions to its
March 27, 2003, amendment on July 23,
2003.
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We announced receipt of the
proposed amendment in the June 3,
2003, Federal Register (68 FR 33032). In
the same document, we opened the
public comment period and provided an
opportunity for a public hearing or
meeting on the amendment’s adequacy
(Administrative Record No. CO-696—6).
We did not hold a public hearing or
meeting because no one requested one.
The public comment period ended on
July 3, 2003. We did not receive any
comments.

In the November 20, 2003, Federal
Register (68 FR 65422), we reopened the
public comment period to allow for
comments on Colorado’s July 23, 2003,
additional submittal which is as
follows: Colorado recently amended its
Noxious Weed Act which necessitated a
revision to proposed rules 4.15.1(5),
Rule 1.04(78), and also amended for
consistency the earlier version of the
draft rules. In addition, the earlier
proposed revision to Rule 4.15.4 adding
(5) was withdrawn. We did not receive
any comments on the additional
submittal.

Then in the October 1, 2004, Federal
Register (69 FR 58873), we reopened the
public comment period again to allow
comments on Colorado’s July 23, 2003,
additional submittal. We received
comments from the Rocky Mountain
Director of “Public Employees for
Environmental Responsibility”” (PEER).

The amendment concerns
revegetation, prime farmland,
hydrology, enforcement, topsoil,
historic properties, and bond release
requirements.

III. OSM’s Findings

Following are the findings we made
concerning the amendment under
SMCRA and the Federal regulations at
30 CFR 732.15 and 732.17.

A. Minor Revisions to Colorado’s Rules

Colorado proposed minor editorial
changes to the following previously-
approved rules.

1. 2.06.8(4)(a)(i) and (5)(b)({), Alluvial
Valley Floors;

2. 2.06.8(5)(b)(i), Permit approval or
denial;

3. 2.07.6(1)(a)(ii), Permit review;

4. 2.07.6(2)(n), Criteria for permit
approval or denial;

5. 2.08.4(6)(c)(iii), Minor revision;

6. 3.03.2(5)(a), Decision by the
Division; and

7.4.03.1(4)(e), Culverts and bridges.

Because these changes are minor, we
find that they will not make Colorado’s
rules less effective than the
corresponding Federal regulations.

B. Revisions to Colorado’s Rules That
Have the Same Meaning as the
Corresponding Provisions of the Federal
Regulations

Colorado proposed revisions to the
following rules containing language that
is the same as or similar to the
corresponding sections of the Federal
regulations.

1. Rule 2.06.6(2)(a) and (g), [30 CFR
785.17(c)((1)], Prime farmland soil
survey;

2. Rule 3.03.2(1)(e), [30 CFR
800.40(a)(3)], Release of performance
bonds;

3. Rule 4.05.2(2), [30 CFR 816/
817.46(b)(5), Sedimentation pond
removal;

4. Rule 4.15.7(2), [30 CFR
780.18(b)(5)(vi),780.13(b)(5)(vi)],
Revegetation monitoring plan;

5. Rule 4.15.8(3)(a), [30 CFR 816/
817.116(a)(2)], Ground cover standard;

6. Rule 4.15.8(4), [30 CFR 816/
817.116(a)(2)], Production standard;

7. Rule 4.15.8(8), [30 CFR 816/
817.116(b)(3)], Forestry success
standards; and

8. Rule 4.25.2(4), [30 CFR
785.17(e)(5)], Prime Farmland issuance
of permit.

Because these proposed rules contain
language that is the same as or similar
to the corresponding Federal
regulations, we find that they are no less
effective than the corresponding Federal
regulations.

C. Revisions of Colorado’s Rules That
Are Not the Same as the Corresponding
Provisions of the Federal Regulations

1. Rule 4.15.1(5), Revegetation—Weed
Control and 1.04(78), Noxious Weeds

The Federal regulations at 30 CFR
816/817.111(b)(5) require that the
reestablished plant species shall meet
the requirements of applicable State and
Federal seed, poisonous and noxious
plant, and introduced species laws or
regulations.

The Federal definition of noxious
plants at 30 CFR 701.5 means species
that have been included on official State
lists of noxious plants for the State in
which the surface coal mining and
reclamation operation occurs.

Colorado is adding a new rule
requiring a weed management plan. The
plan is designed to deal with noxious
weeds and other weed species that
could threaten development of the
desired vegetation.

While there is no direct Federal
counterpart to the proposed rule, it
implements the Federal requirement at
30 CFR 816/817.111(b)(5) and, as
proposed, is no less effective than the
Federal regulation.

2. Rule 4.15.7(1), Determining
Revegetation Success

The Federal regulations at 30 CFR
816/817.116(a)(1) require that standards
for success and statistically valid
sampling techniques for measuring
success shall be selected by the
regulatory authority and included in an
approved regulatory program. The
proposed revision simply adds a
reference to “the techniques identified
in these rules.”

By revising 4.15.7(1) as proposed,
along with the other changes proposed
in this amendment, Colorado is
including standards for success and
statistically valid sampling techniques
for measuring success in its approved
regulatory program. This is consistent
with and no less effective than the
Federal regulations. Specific standards
and techniques are addressed in other
Findings in this document.

3. Rule 4.15.7(3)(b), Use of Reference
Areas

The Federal regulations at 30 CFR
816/817.116(a)(1) require that standards
for success and statistically valid
sampling techniques for measuring
success shall be selected by the
regulatory authority and included in an
approved regulatory program.

The Federal regulations at 30 CFR
816/817.116(a)(2) require that standards
for success shall include criteria
representative of unmined lands in the
area being reclaimed to evaluate the
appropriate vegetation parameters of
ground cover, production, or stocking.

The Federal regulations at 30 CFR
816/817.116(b) require, in part, that (1)
for areas developed for use as grazing
land or pasture land, the ground cover
and production of living plants on the
revegetated area shall be at least equal
to that of a reference area or such other
success standards approved by the
regulatory authority; and (2) for areas
developed for use as cropland, crop
production on the revegetated area shall
be at least equal to that of a reference
area or such other success standards
approved by the regulatory authority.

In support of its proposal, Colorado
proposes to reorganize and amend Rule
4.15.7(3)(b) to specify exceptions to the
requirement that reference areas be
demonstrated to be statistically
comparable to equivalent pre-mine
vegetation types in terms of vegetation
cover and herbaceous production.

Rule 4.15.7(3)(b)(i) is proposed to be
recodified to identify cropland post-
mine land use as one exception to this
requirement. The content of the existing
rule is not changed by the
recodification.
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Rule 4.15.7(3)(b)(ii) is proposed to be
added to identify situations in which
the post-mining land use will be
different than pre-mining land use as a
second exception to the pre-mine
equivalency requirement. This
amendment is in recognition of the fact
that when there is a change in land use,
such as from forestry or wildlife habitat
to pasture land or cropland,
assumptions upon which the traditional
reference area concepts are based may
no longer be valid or applicable.
Selection of a reference area that reflects
the alternative post-mining land use and
planned vegetation community
structure may be a more practical
approach in such cases, when suitable
areas occur in the vicinity of the mine.

Rule 4.15.7(3)(b)(iii) is added to
identify situations in which the planned
post-mining vegetative community
structure will differ significantly from
the pre-mining vegetative community
structure as a third exception to the pre-
mining equivalency requirement. In
such cases, Colorado does not require
selection of separate reference areas
representative of each plant community
present within the area to be disturbed.
In these situations, selection of a
reference area that reflects the planned
vegetation community structure may be
more appropriate and practical than the
traditional reference area approach
when suitable areas are identified in the
vicinity of the mine.

We concur with Colorado’s proposal.
The use of reference areas representative
of unmined lands in the area as success
standards is in compliance with the
Federal regulations. The selection of
reference areas that allow direct
comparisons between communities with
the same postmining land uses or
similar plant community structures,
rather than dissimilar communities, is
appropriate and biologically and
statistically valid. The use of multiple
reference areas for developing weighted
success standards based on relative
premine ecological site acreages ensures
restoration of premine capability. The
provision requiring the permittee to
demonstrate that management of the
reference area will be under its control
and will remain under its control
throughout the period of extended
liability, regardless of location, ensures
the long-term protection of the reference
areas. We have reviewed the proposed
rule change and have determined it is
consistent with and no less effective
than the Federal regulations at 30 CFR
816/817.116(a)(2) and (b)(1) and (2).

4. Rule 4.15.7(3)(f), Reference Area
Management

There is no Federal counterpart to this
requirement.

The proposed change to this rule
would require equivalent management
of the reclaimed and reference areas in
any year vegetation sampling will be
conducted. In discussing this proposed
change, Colorado indicated that rule
4.15.7(3)(f) was amended to be
consistent with the proposed
amendment to rule 4.15.7(5), which will
allow vegetation sampling in two out of
any four consecutive years beginning in
year nine of the liability period.

This change is appropriate because it
assures that similar management will be
applied to both the reference and
reclaimed areas during any year bond
release evaluation of vegetation occurs.
Moreover, the change maintains the
statistical validity of any direct
comparison. The proposed change is
consistent with the intent of SMCRA
and no less effective than the Federal
regulations.

5. Rule 4.15.7(4), Use of Reference Areas

The Federal regulations at 30 CFR
816/817.116(a)(1) require that standards
for success and statistically valid
sampling techniques for measuring
success shall be selected by the
regulatory authority and included in an
approved regulatory program.

The Federal regulations at 30 CFR
816/817.116(a)(2) require that standards
for success shall include criteria
representative of unmined lands in the
area being reclaimed to evaluate the
appropriate vegetation parameters of
ground cover, production, or stocking.

The Federal regulations at 30 CFR
816/817.116(b) require, in part, that (1)
for areas developed for use as grazing
land or pasture land, the ground cover
and production of living plants on the
revegetated area shall be at least equal
to that of a reference area or such other
success standards approved by the
regulatory authority; and (2) for areas
developed for use as cropland, crop
production on the revegetated area shall
be at least equal to that of a reference
area or such other success standards
approved by the regulatory authority.
Essentially, the revisions to the rule
simply address how reference areas may
be used to determine revegetation
success.

In other words, the proposed
revisions to rule 4.15.7(4) provide
additional guidance in the use of
reference areas for the evaluation of
revegetation success. In discussing the
proposed revisions, Colorado stated that
rule 4.15.7(4) is amended to address

reference area comparison approaches
applicable to each of the reference area
types identified in proposed rule
4.15.7(3).

The inclusion of approaches for using
established reference areas helps further
define acceptable success standards for
evaluating revegetation success. As
proposed, the approaches represent
valid methods for using reference areas.
There is no direct Federal counterpart to
the proposed rule. As proposed, the
State rule is consistent with and no less
effective than the Federal regulations.
Therefore, we approve it.

6. Rule 4.15.7(5), Timeframes for
Demonstration of Revegetation
Success—Sections of the State
Regulation Proposed for Amendment:
4.15.7(5) and 4.15.9 [30 CFR 816/
817.116(c)(3)]

Colorado proposes in Rule 4.15.7(5)
that revegetation success criteria shall
be met for at least two of the last four
years of the liability period and that
sampling for final revegetation success
shall not be initiated prior to year nine
of the liability period. The
responsibility period for Colorado is a
minimum of ten years, the proposed
rule thus allows for measurements to
occur in any four year period beginning
in year nine.

The Federal regulations at 30 CFR
816.116(c)(3), which are applicable for
areas with less than 26 inches of annual
precipitation, including Colorado,
require that revegetation success
standards be met during the last two
consecutive years of the revegetation
responsibility period. The major
difference between the Federal
regulations and Colorado’s proposal is
that Colorado’s proposal would allow
measurement in nonconsecutive years.

Originally the Federal regulations
applicable for areas with greater than 26
inches of annual precipitation at 30 CFR
816.116(c)(2) required success standards
to be met for the last two consecutive
years of the responsibility period. These
regulations were amended (53 FR
34636, September 7, 1988) to allow the
standard to be met during any two years
of the five year responsibility period
excluding the first year. The change
eliminated the requirement to measure
revegetation success during the last two
(consecutive) years of the responsibility
period. The basis for the change was
that measurements in nonconsecutive
years avoid unduly penalizing the
permittee for negative effects of climatic
variability.

We previously approved New Mexico
regulations stating ground cover and
productivity shall equal the approved
standard for at least two of the last four
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years, starting no sooner than year eight
of the responsibility period. New
Mexico, like Colorado, experiences less
than 26 inches of annual precipitation.
We based our approval on the fact that
the climatic variability of New Mexico
was greater than that in areas with
greater than 26 inches of precipitation.
We stated that we believe it is
appropriate to avoid penalizing

permittees in New Mexico for the
negative effects of climatic variability
(the same reasoning used for areas
receiving greater than 26 inches of
precipitation). See New Mexico’s
approval at 65 FR 65770, November 2,
2000.

Similar to New Mexico, Colorado
submitted climatic data. The Colorado
mines are located in areas that represent

HISTORICAL PRECIPITATION

variable precipitation ranges as shown
on the table below. The data in the
following table is from the monthly
climate data, Colorado Climate Center at
Colorado State University (http://
ccc.atmos.colostate.edu), the Trapper
Mine Annual Reclamation Report and
the Federal Register: November 2, 2000
(Volume 65, Number 213), pages 65776—
65777.

Precipitation -
; Years of Standard Coefficient of
Geographical area record range Mean deviation variation
(inches)

Trapper MINE ....coceeeiiiie et 1980-2000 | ..oovvveeieeeeeeene 16.56 3.54 0.21
(O] - 11 USSP U P UUPRURROPRRPRPTON 1937-1974 7.42-20.83 13.29 3.26 0.25
HAYAEN .. 1932-1999 10.89-26.40 16.38 3.39 0.21
TrNIAAd ... 1938-1999 5.42-22.24 13.42 3.36 0.25
Grand JUNCHON ......cccuvieeiiee et e e 1963-1999 5.69-15.02 8.89 3.39 0.29
Henderson, KY ... 1978-1998 30.94-63.27 45.64 8.89 0.19

As seen in the table above, the
coefficient of variation (a measure of the
variability of the data) for the Colorado
locations is greater than the Henderson,
Kentucky location, which is
representative of conditions in the east.
Given the variability in precipitation, a
dry year may present an obstacle to the
second year of revegetation success
sampling. Flexibility in sampling is
needed to skip the drought year(s), and
allow the operator to sample in one of
the two following non-consecutive
years. A demonstration of successful
revegetation following a drought would
clearly indicate the revegetation could
withstand drought and the variable
climatic conditions. Revegetation that is
capable of meeting the performance
standards both before and after a period
of drought or pestilence would provide
a better demonstration of resilience,
effectiveness, and permanence than
revegetation that could meet the
standards during two consecutive (and
fortuitous) years of more or less normal
precipitation and damage. The
likelihood of drought in Colorado needs
to be recognized. The proposed rule
changes ensure that performance
standards will be met without undue
costs or extensions of the ten-year
liability period.

Colorado’s proposed rules prohibit
the inclusion of measurements taken
during the first eight years of the
responsibility period. This ensures that
the plants will have the opportunity to
become well established prior to any
evaluation of the vegetation. This also
provides the same level of flexibility in
evaluating revegetation success
provided by the Federal regulations for
States receiving more than 26 inches of

precipitation. Further, Colorado has
asserted that if revegetation success
were not demonstrated the second year
of sampling, the operator would be
required to take the necessary actions to
achieve revegetation success. The
liability period would then be
reinitiated. The proposed rules do not
affect the length of the extended period
of responsibility, which is 10 years in
Colorado. It should also be pointed out
that because the proposed rules clearly
state that the demonstration of success
must be done for at least two of the last
four years, the proposed rules provides
the opportunity for requiring additional
demonstrations as needed.

The current regulation at 30 CFR
816.116(c)(3)(i) pertaining to areas of 26
inches or less average precipitation does
provide that success equal or exceed the
approved success standard during the
last two consecutive years of the
responsibility period. However, the
preamble to that rule published in the
Federal Register on March 23, 1982, (47
FR 12600) does not provide rationale for
measurement of revegetation success in
consecutive years. OSM does state that
for areas of less than 26 inches average
annual precipitation, because of the
greater variability in climatic conditions
in these Western States, especially
precipitation, it is difficult to base
success on a single year’s data. Thus,
there is support for considering climatic
variability in measuring revegetation
success and for requiring two years of
success, but not necessarily for
consecutive years.

Colorado’s proposed rules at 4.15.7(5)
and 4.15.9 are as effective as the
corresponding Federal regulations at 30
CFR 816.116(c)(3) in achieving the

revegetation requirements of sections
515(b)(19) and (b)(20) of SMCRA.

7. Rule 4.15.7(5)(a)—(f), Normal
Husbandry Practices [30 CFR 816/
817.116(c)(4)]

The Federal regulations at 30 CFR
816.116(c)(1) require that the period of
extended responsibility for successful
revegetation shall begin after the last
year of augmented seeding, fertilizing,
irrigation, or other work, excluding
husbandry practices that are approved
by the regulatory authority in
accordance with 30 CFR 816.116(c)(4).
The Federal regulations at 30 CFR
816.116(c)(4) require that a State may
approve selective husbandry practices,
excluding augmented seeding,
fertilization, or irrigation, provided it
obtains prior approval from us that the
practices are normal husbandry
practices. In addition, a State may also
approve selective husbandry practices,
without extending the period of
responsibility for revegetation success
and bond liability, if such practices can
be expected to continue as part of the
post-mining land use or if
discontinuance of the practices after the
liability period expires will not reduce
the probability of permanent vegetation
success. Approved practices shall be
normal husbandry practices within the
region for unmined land having land
uses similar to the approved postmining
land use of the disturbed area, including
such practices as disease, pest, and
vermin control, and any pruning,
reseeding, and transplanting specifically
necessitated by such actions.

Colorado proposed to add rules
identifying normal husbandry practices
that will not be considered augmented
practices and will not result in
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restarting the responsibility period. In
support of the proposed normal
husbandry practices, Colorado indicated
that several management practices are
also addressed in this proposed rule. In
rule 4.15.7(5)(a), repair of minor erosion
(including revegetation) is allowed
under certain conditions, to reflect the
fact that minor erosion affecting limited
areas is common during the early stages
of reclamation, even when appropriate
reclamation and stabilization measures
are applied. The provision specifies that
the operator’s liability period for a
reclaimed parcel subject to erosion
repair extend for a minimum of five
years after completion of such repair.
This will allow the Colorado Division of
Minerals and Geology (hereinafter DMG
or Division) to determine that the repair
has been successful in stabilizing the
area prior to final bond release.
Documentation of the repair work in the
annual reclamation report will ensure
accurate tracking for bond release
purposes.

In GColorado’s proposed rule at
4.15.7(5)(b), weed control measures are
considered normal husbandry practices
provided they are conducted in
compliance with the Colorado Weed
Management Act and the Division’s
Guidelines for Management of Noxious
Weeds. A copy of the “Colorado
Noxious Weed Act” [§ 5-5.5-115, C.R.S.
(1996 Supp.)] and rules established
pursuant thereto, and a copy of DMG’s
“Guideline for the Management of
Noxious Weeds on Coal Mine Permit
Areas” were included in the March 27,
2003, submission by Colorado (see
Exhibits A and D).

Rules 4.15.7(5)(c), (d), and (e) identify
specific practices recognized as normal
husbandry practices for annual crop
production, perennial cropland, and
pasture land forage production,
respectively. These land uses are
characterized by more intensive
management than is typical of rangeland
or wildlife habitat. The Federal
regulations require that all normal
husbandry practices be identified in the
approved State program.

Rule 4.15.7(5)(f) limits transplanting
to a period within the first four years of
the ten year liability period. The
limitation on the number of trees or
shrubs transplanted is 20 percent of the
approved standard. These limitations
will insure that transplanting to replace
initial mortality loss during the liability
period is of a limited nature and that
artificially seeded or transplanted
woody plants will have been in place
for a minimum of six years prior to final
bond release. Such limited transplanting
is a normal husbandry practice
associated with intensive woody plant

establishment efforts such as wildlife
plantings, windbreaks, etc. The U.S.
Department of Agriculture’s Natural
Resources Conservation Service (NRCS)
(formerly known as the Soil
Conservation Service), the Colorado Soil
Conservation Board, and the Colorado
Division of Wildlife (DOW) submitted
comments supporting this approach
(Exhibit F to Colorado’s March 27, 2003,
State Program Amendment submission).

We consider, on a practice-by-practice
basis, the administrative record
supporting each normal husbandry
practice proposed by a regulatory
authority (53 FR 34641, September 7,
1988). We have also provided specific
guidance concerning the repair of rills
and gullies by stating that a regulatory
authority could allow the repair of rills
and gullies as a husbandry practice that
would not restart the liability period if
the general standards of 30 CFR
816.116(c)(4) are met, and after
consideration of the normal
conservation practices within the region
(48 FR 40157, September 2, 1983).

In support of the proposed rule at
4.15.7(5)(a), allowing for the repair of
rills and gullies, Colorado has provided
a copy of a letter from the State
Resource Conservationist with the
NRCS. The letter clearly supports the
repair of rills and gullies as a normal
husbandry practice.

We reviewed the proposed normal
husbandry practices and supporting
documentation contained in Exhibit G
of Colorado’s March 27, 2003,
submission for weed control, crop
management and tree and shrub
replanting. Exhibit G includes
correspondence regarding normal
husbandry practices and comments
received from resource agencies.

Based on our review, we have
determined that Colorado has provided
sufficient supporting documentation to
demonstrate that the normal husbandry
practices described under rules
4.15.7(5)(a), (b), (c), (d), (e) and (f) are
acceptable for unmined lands having
land uses similar to the approved
postmining land use of the disturbed
area. In addition, in (a) and (b),
Colorado limits the real extent of
affordable repair of rills and gullies and
weed control measures to no more than
five percent of the acreage revegetated
in any one year. If these limits are
exceeded, the permittee would be
required to restart the liability period.

We have determined that the
proposed normal husbandry practices
meet the criteria to be approved under
30 CFR 816/817.116(c)(4) and are no
less effective than the Federal
regulations.

8. Rule 4.15.7(5)(g), Normal Husbandry
Practices—Interseeding [30 CFR 816/
817.116(c)(4)]

Proposed rule 4.15.7(5) requires, in
part, that the liability period shall re-
initiate whenever augmented seeding,
planting, fertilization, irrigation, or
other augmentive work is required or
conducted. Colorado proposes that
management activities that are not
augmentive, are approved as normal
husbandry practices, and may be
conducted without re-initiating the
liability period.

At rule 4.15.7(5)(a), Colorado
proposed that interseeding is considered
a normal husbandry practice to enhance
species or life form diversity on
rangeland or wildlife habitat.
Interseeding is not an allowable
substitute for complete reseeding when
a stand is dominated by species that do
not support the approved post mine
land use, or when vegetation cover is
deficient and excessive erosion has
resulted. Interseeding shall be permitted
within the first four years of any ten-
year liability period, upon approval by
the Division. The nature, location and
extent of the interseeding must be fully
described in the annual reclamation
report.

Colorado defines interseeding as a
tool to enhance the diversity of
established vegetation. Forb, shrub, and
grass species native to the area are
considered acceptable. The exact
species to be used depends upon the
post mining land use. Interseeding only
applies to lands where vegetation is
established and no other management
tools are necessary. In contrast,
augmented seeding is reseeding with
fertilizer or irrigation, or is in response
to an unsuccessful germination and
establishment. If a reclaimed parcel is
deficient in vegetative cover due to
insufficient moisture, poor germination
or improper planting methodologies,
augmented seeding would be necessary
and the ten-year liability period would
be re-initiated.

The Federal regulations at 30 CFR
816.116(c)(1) require that the period of
extended responsibility for successful
revegetation shall begin after the last
year of augmented seeding, fertilizing,
irrigation, or other work, excluding
husbandry practices that are approved
by the regulatory authority in
accordance with 30 CFR 816.116(c)(4).
The Federal regulations at 30 CFR
816.116(c)(4) require that a State may
approve selective husbandry practices,
excluding augmented seeding,
fertilization, or irrigation, provided it
obtains prior approval from OSM that
the practices are normal husbandry
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practices without extending the period
of responsibility for revegetation success
and bond liability, if such practices can
be expected to continue as part of the
post-mining land use or if
discontinuance of the practices after the
liability period expires will not reduce
the probability of permanent vegetation
success. Approved practices shall be
normal husbandry practices within the
region for unmined land having land
uses similar to the approved postmining
land use of the disturbed area, including
such practices as disease, pest, and
vermin control, and any pruning,
reseeding, and transplanting specifically
necessitated by such actions.

In support of the proposed normal
husbandry practice, Colorado states that
interseeding on rangelands and wildlife
habitat is a normal husbandry practice
recommended by biologists and land
managers to enhance established
vegetation. In Rule 4.15.7(5)(g), the
Division is proposing the use of
interseeding. A. Perry Plummer, in
“Restoring Big Game Range in Utah”
(1968) states that “interseeding (seeding
directly into established vegetation
usually with only partial reduction in
competition) is a widely successful
means of improving vegetative cover for
game and livestock.” He indicates that
interseeding can be an effective means
to establish shrubs and forbs in
perennial grass stands and notes that the
approach is especially useful on steep
slopes where it is desirable to establish
shrubs in predominantly herbaceous
cover.

Many of the Conservation Reserve
Program (CRP) lands in northwestern
Colorado lack spatial, structural and
vegetative diversity. To improve the
diversity of some grass-dominated CRP
lands for sharp-tailed grouse habitat, the
DOW recommended, “adding legumes
and bunchgrasses and reducing sod-
forming grasses within these fields to
enhance the suitability for sharp-tailed
grouse.” Some reclaimed lands resemble
CRP fields and interseeding is one of the
tools DOW recommends to improve
habitat diversity as documented in the
DOW letter in Exhibit H of Colorado’s
March 27, 2003, State Program
Amendment submission. To further
implement this recommendation, the
DOW assisted with the formation of the
Habitat Partnership Program.

The Habitat Partnership Program is
designed to protect and enhance the
condition of public and private
rangeland through the use of
interseeding technology to modify
species composition. Working
cooperatively together in this program
are representatives of the Rio Blanco
Cooperative Extension Service, Douglas

Creek Soil Conservation District, the
White River Soil Conservation District,
the DOW, and the NRCS.

Through funding made available by
the DOW, an interseeding drill was
purchased. The drill is available to
landowners based on the priority list
found in the Habitat Partnership
Program Proposal. Of highest priority
are wildlife forage improvement projects
to improve wildlife habitat. The DMG
believes that the use of interseeding on
reclaimed lands can enhance the
established vegetation similar to CRP
lands and native rangelands to improve
wildlife habitat.

Additional applicable references
include Yoakum et. al. (1980), Monsen
and Shaw (1983), Frischknecht (1983),
and Soil Conservation Service (now
known as NRCS) ‘“Range Seeding
Standards and Specifications for
Colorado” (1987). In this latter
reference, NRCS limits the practice to
the eastern plains. Two coal mines on
the eastern plains have successfully
applied this practice to increase the
warm season grass cover. Specifically, at
the Bacon Mine and at the CCMC mine,
warm season grasses were interseeded
after it became apparent that the
presence of those grasses was not as
high as desired. Interseeding was a very
effective technique for increasing the
warm season grass component in the
reclaimed community. Both of these
mines have successfully achieved Phase
III bond release criteria.

In rule 4.15.7(5)(g), Colorado defines
interseeding as a tool used to enhance
the diversity of established vegetation.
Forb, shrub, and grass species native to
the area will be considered acceptable.
The exact species to be used will
depend upon the post mining land use.
Interseeding will only apply to lands
where vegetation is established and no
other management tools are necessary.
In contrast, augmented seeding is
reseeding with fertilizer or irrigation, or
in response to an unsuccessful
reclaimed parcel. If a reclaimed parcel
is deficient in vegetative cover due to
insufficient moisture, poor germination
or improper planting methodologies,
augmented seeding would be necessary.

Based on these references and
practices, it is clear that in certain cases
interseeding is desirable to increase the
structural and vegetative diversity of the
reclaimed lands for wildlife habitat and
for rangeland improvement.

We consider, on a practice-by-practice
basis, the administrative record
supporting each normal husbandry
practice proposed by a regulatory
authority (53 FR 34641, September 7,
1988). In 1983, we considered and
rejected the idea of allowing

interseeding and supplemental
fertilization during the first 5 years of
the 10-year responsibility period. While
allowing replanting of trees and shrubs
“to utilize the best technology
available” without extending the
responsibility period, we determined
that augmented seeding, fertilizing or
irrigation are not allowed during the
responsibility period. (See 48 FR 40156,
September 2, 1983.)

However, in 1988 (53 FR 34641,
September 7, 1988) we stated, in the
context of the Federal regulation at 30
CFR 816.116(c)(4), that seeding,
fertilization, or irrigation performed at
levels that do not exceed those normally
applied in maintaining comparable
unmined land in the surrounding area
would not be considered prohibited
augmentative activities.

Further, in the response to comments
received concerning an Ohio program
amendment, OSM stated that “[t]he
legislative history of the Act [SMCRA]
reveals no specific Congressional intent
in the use of the term augmented
seeding.” Accordingly, our
interpretation of augmented seeding is
given deference so long as it has a
rational basis (see 63 FR 51832,
September 29, 1998).

Included in the proposal to allow
interseeding as a normal husbandry
practice are proposed definitions for
“augmented seeding” and
“interseeding” to distinguish the
differences between them. Interseeding
is clearly aimed at establishing species
that require special conditions for
germination and the establishment or
altering of species composition.
Colorado’s discussion of interseeding as
a normal husbandry practice in the
“Coal Mine Reclamation Program
Vegetation Standards’ guidance
document further clarifies that
interseeding is done to enhance
revegetation, rather than to augment
revegetation. Colorado reiterates that
interseeding is defined as a secondary
seeding into established revegetation in
order to improve diversity. In contrast,
augmented seeding is reseeding with
fertilization or irrigation, or in response
to unsuccessful revegetation in terms of
adequate germination or establishment
or permanence. Thus, Colorado’s goal
for interseeding is not only to ensure
that the reclaimed area will meet the
success standards, but to go beyond the
minimum standards of the regulations
and improve the overall diversity of the
reclaimed area.

Colorado also proposes to limit
interseeding as a normal husbandry
practice to the first four years of any ten
year liability period. Such interseeding
may consist of only native species and
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approved introduced species contained
in the original seed mix.

To support interseeding as a normal
husbandry practice, Colorado submitted
the documents identified above.
Colorado also proposed interseeding as
a method to improve wildlife habitat
and grazing values. Further, all
referenced publications support the use
of interseeding as a normal husbandry
practice.

We previously approved Indiana’s
definition of “augmented seeding,
fertilization, or irrigation” as seeding,
fertilizing, or irrigation in excess of
normal agronomic practices within the
region. Our approval was based on the
concept that the proposed definition
made a distinction between normal
conservation practices that were not
augmented seeding, fertilizing,
irrigation or other work, and augmented
husbandry practices (60 FR 53512,
October 16, 1995).

We also previously approved the use
of interseeding as a normal husbandry
practice in New Mexico (65 FR 65770,
November 2, 2000). The Colorado
proposal is based on language in the
approved New Mexico program.

Based on Colorado’s proposed
restrictions on “interseeding,” and the
differentiation between “interseeding”
and ‘“augmented seeding” and the
guidance provided for using
interseeding as a normal husbandry
practice, and other documentation and
publications supporting interseeding as
a normal husbandry practice in
Colorado, we find that Colorado has
demonstrated that the proposed use of
interseeding is not augmented seeding.
Because the use of interseeding
proposed by Colorado clearly supports a
key goal of SMCRA, which is the
establishment of a permanent, diverse,
and effective vegetative cover without
compromising compliance of the State
program with the Act, we also find that
Colorado’s proposed use of interseeding
in rule 4.15.7(5)(g) is consistent with
and no less effective than the Federal
regulations at 30 CFR 816.116(c)(1) and
(4).

9. Rules 4.15.11 and 4.15.8(7),
Revegetation Sampling Methods and
Statistical Demonstrations for
Revegetation Success [30 CFR 816/
817.116(a)(1)].

The Federal regulations at 30 CFR
816/817.116(a)(1) require that standards
for success and statistically valid
sampling techniques for measuring
success shall be selected by the
regulatory authority and included in an
approved regulatory program.

The Federal regulations at 30 CFR
816/817.116(a)(2) require that standards

for successes shall include criteria
representative of unmined lands in the
area being reclaimed to evaluate the
appropriate vegetation parameters of
ground cover, production, or stocking.
Ground cover, production, or stocking
shall be considered equal to the
approved success standard when they
are not less than 90 percent of the
success standard. The sampling
techniques for measuring success shall
use a 90-percent statistical confidence
interval (i.e., one-sided test with a 0.10
alpha error).

Colorado indicates that existing rule
4.15.8(7) is reorganized to correspond to
proposed rule 4.15.11. Reference to a
specific confidence level is deleted, and
detailed statistical requirements
including confidence levels are
addressed in rule 4.15.11. Reference to
a demonstration that “woody plant
density exceeds 90 percent * * *” is
added to allow for use of the “‘reverse
null” approach to a success
demonstration, an option further
detailed in rule 4.15.11. The amended
rules at 4.15.11(1)(b) require DOW
consultation and approval for shrub
plantings, address statistical approaches
appropriate to woody plant density
evaluation, and address the “80/60”
requirement of 30 CFR 816/
817.116(b)(3)(ii).

Colorado states that rule 4.15.8(7) also
allows for a reverse null success
demonstration based on the median for
woody plant density, with a success
threshold of “70% of the approved
technical standard.” These changes
correspond to the provisions of rule
4.15.11, and a detailed justification for
use of the median-based reverse null
approach, supported by data and
analyses included in Exhibit I (found in
the March 27, 2003, State Program
Amendment submission), is presented
within the statement of basis and
purpose sections corresponding to
pertinent provisions of rule 4.15.11. The
current rule states that the
“establishment of woody plants shall be
considered acceptable if the density is
not less than 90% of the approved
reference area or standard with 90%
statistical confidence.” This language is
essentially identical to the Federal
requirement at 30 CFR 816/
817.116(a)(2). The “not less than”
language implies use of the standard, or
the traditional formulation of the null
hypothesis, in which the inherent
assumption is that reclamation has been
successful for the parameter in question
and the assumption of success must be
upheld unless demonstrated to be false
with statistical certainty. In this
formulation, the “burden of proof”
could be thought of as falling on the

“opponent” of bond release. The current
rule does not specify the use of the
mean or median, but traditionally the
population mean as estimated by the
sample mean with associated
confidence interval has been applied.

Colorado states that the amended rule
allows for the traditional approach of
the current rule, but would also allow
for an alternative median-based reverse
null approach for a woody plant density
success demonstration (as specified in
proposed rule 4.15.11(3)(a)). The reverse
null approach is inherently more
stringent than the traditional null
formulation because the assumption is
that reclamation has been unsuccessful
for the parameter in question. The
assumption of failure must be upheld
unless demonstrated to be false with
statistical certainty. In this formulation,
the “burden of proof” falls on the
“proponent” of bond release to
demonstrate with statistical certainty
that the reclaimed area parameter
exceeds the specified success threshold.
The median has certain advantages
compared to the mean as a measure of
central tendency, as the median is more
stable or robust than the mean and it is
impacted less by extreme data values.
As aresult, it is generally possible to
estimate the population median with
relatively high precision based on a
relatively small sample size. However,
as demonstrated by data included in
Exhibit I, the median is a more stringent
standard of success than the mean for
woody plant density due to the typically
skewed data distributions associated
with woody plant samples on reclaimed
lands. Because of the influence of a
relatively small percentage of extremely
high data values, the woody plant
density mean almost always exceeds the
woody plant density median by a
substantial margin.

For woody plant density, the reverse
null approach, combined with use of the
median as a specified measure of central
tendency, is more stringent than the
Federal requirements at 30 CFR 816/
817.116(a)(2), which allow for the
traditional null formulation using the
mean as the specified measure of central
tendency. The increased stringency is
due to the effects of both the reverse
null formulation and use of the median.
In order to offset this excess stringency,
proposed rule 4.15.8(7) (in combination
with proposed 4.15.11(3)(a)) allows for
a success demonstration to be based on
a threshold of 70% of a technical
standard rather than 90% of the
standard. Documentation in Exhibit I
supports the reduction of the success
threshold when the median is the
specified parameter of comparison. The
reduced stress threshold is further
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justified by the requirement to employ
the more stringent reverse null
formulation to demonstrate success.

Colorado states that rule 4.15.11 is
being added to be no less effective than
30 CFR 816/817.116(a)(1) and to specify
the statistically valid sampling methods
and testing techniques that operators
must use in demonstrations of
revegetation success. Acceptable
sampling methods and approaches for
estimates of vegetation cover,
herbaceous production, and woody
plant density are addressed in proposed
rule 4.15.11(1).

We have reviewed rule 4.15.11(1). As
proposed, this identifies the sampling
methods that can be used to evaluate
vegetation cover, herbaceous production
and woody plant density. For vegetation
cover, point intercept, line intercept or
quadrat sampling are listed. For
herbaceous production, quadrat
sampling or total harvest are the
identified methods. For woody plant
density, identified methods include belt
transects and circular or rectangular
quadrats. Sampling can be either
random or systematic. We have
determined that these are all standard
sampling techniques used throughout
the country and have been previously
approved in multiple State programs.
Thus, subsection 4.15.11(1) is consistent
with and no less effective than the
requirements of 30 CFR 816.116(a) and
therefore should be approved.

The State indicates that statistical
testing and sample adequacy
approaches acceptable for vegetation
cover, herbaceous production, and
woody plant density are addressed in
proposed rule 4.15.11(2). The amended
rule ensures that tests for success will
employ a 90 percent confidence level
(alpha error probability = .10) for
“standard null hypothesis-based”
demonstrations of success, and that tests
will employ an 80 percent confidence
level (alpha error probability = .20) for
“reverse null hypothesis-based”
demonstrations of success. Data and
analyses in Exhibit I of the program
amendment demonstrate that reverse
null tests at the 80% level of confidence
are no less effective (and in fact are
more stringent) than standard null tests
at the 90% level of confidence. Selected
revegetation success standards are
addressed in rules 4.15.7(2)(d),
4.15.7(3), 4.15.7(4), 4.15.8, 4.15.9, and
4.15.10. Justification for the 70%
success threshold of proposed rule
4.15.11(3)(a) for woody plant density is
provided in the discussion under Rule
4.15.8(7) above, and pursuant to
associated amendments to Rule
4.15.8(7). Additional justification is
included in Exhibit I.

Colorado states that proposed rule
4.15.11(2)(a) incorporates into its
regulations the standard statistical
sample adequacy formula and direct
success comparison approach
previously specified in DMG guidelines.
A notable modification is that the rule
allows for use of a precision level of
0.15, rather than 0.10, in the standard
sample adequacy formula for woody
plant density estimation. Larson (1980)
used a precision level of 0.10 in
example data sets, and that level of
precision has subsequently been widely
specified in State regulations and
guidelines. However, no specific level of
statistical precision is required by the
Federal regulations in 30 CFR 816/
817.116. In Colorado, we have found the
0.10 precision level to be appropriate
and practicable in the majority of cases
for statistical evaluation of cover and
production success. However, due to the
high variability and skewed
distributions typical of reclaimed area
woody plant density data, extremely
large sample sizes are typically
necessary to demonstrate sample
adequacy for woody plant density at the
0.10 level of statistical precision. The
time and expense associated with
obtaining estimates of woody plant
density that are precise to within 10%
of the true mean are not justified for
coal reclamation lands in Colorado.
Colorado enclosed, as Exhibit I, a
package containing woody plant density
data from representative mine
reclamation areas in the Yampa Basin
and North Park, Colorado. The package
includes detailed analyses of the data,
and presents justification for use of a
precision level of 0.15 in the standard
sample adequacy formula for woody
plant density estimation. Colorado
asserts that use of the 0.15 precision
level rather than 0.10 will significantly
reduce required sample sizes for
reclaimed area woody plant density
estimates. In Colorado’s judgment, the
increased precision associated with use
of 0.10 for woody plant density
estimation is not critical, and the
relatively small increase in precision
comes at too high a price in terms of the
time and effort associated with the
additional data collection. Colorado also
asserts that the use of a 0.15 precision
level rather than 0.10 for demonstrating
woody plant density success will
negligibly affect the extent to which
reclaimed shrublands provide desired
wildlife cover and forage on reclaimed
landscapes. In Colorado, woody plant
density standards are set based on
consultation with DOW personnel and
reflect the consideration of a wide range
of variables typically involving

negotiation among DOW and DMG staff,
operators and consultants. It is not an
exact science and necessary or optimum
levels of woody plant density to meet
applicable habitat requirements are not
precisely defined. Colorado believes
that the application of such a high
degree of precision to a standard that is
based on professional recommendations
and negotiation is unwarranted.

Our review affirms that rule 4.15.11(2)
identifies the statistical analysis and
sample adequacy procedures to be used
in evaluating vegetative cover,
herbaceous production and woody plant
density. Rule 4.15.11(2)(a) gives the
standard sample adequacy formula for
use in direct comparisons when the
value for the reclaimed area is greater
than the standard, or when the
reclaimed value is less than the
standard but not significantly different.
It sets sampling precision at 0.10 for
vegetative cover and herbaceous
production and 0.15 for woody plant
density. In discussing the setting of
precision levels, OSM indicates that it
has not stated a level of sampling
precision in the final rules but will
instead evaluate on a case-by-case basis
the adequacy of predetermined sample
sizes or methods of sample size
selection proposed for use in State
programs (48 FR 40150, September 2,
1983). Colorado’s proposal to set
precision levels at 0.10 for vegetative
cover and herbaceous production is
consistent with previously approved
precision levels used in States in the
West. Colorado has also demonstrated
that the proposal to use a precision level
of 0.15 for woody plant density is
appropriate given the high variability in
shrub density across a reclaimed area.
The proposed rule is consistent with
and no less effective than the Federal
requirements of 30 CFR 816.116(a) and
should be approved.

We note that rule 4.15.11(2)(b)
includes the standard method for
comparing vegetative parameters from
the reclaimed area to 90% of the success
standard. This approach makes use of
the classic null hypothesis, which is
that the vegetation on the reclaimed
land is equal to or greater than that of
the success standard. Under this
approach, the vegetation on the
reclaimed area may be less than the
success standard; but statistically, it is
not significantly different and the null
hypothesis is not rejected. The
minimum sample size is 15 and all
sampling must meet sample adequacy
using the formula in Subsection
4.15.11(2)(a). This is the standard
approach used by State Regulatory
Authorities throughout the United
States and is the approach discussed in
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the 1983 preamble (48 FR 40152,
September 2, 1983). As proposed, this
subsection is consistent with and no
less effective than the Federal
regulations and should be approved.

As discussed in the State’s supporting
justification, subsection 4.15.11(2)(c)
proposes to allow the use of the “reverse
null” hypothesis when the vegetation
parameter from the reclaimed area is
greater than the success standard, but
the number of samples taken is not
sufficient to meet sample adequacy. The
reverse null hypothesis states that
vegetation on the reclaimed area is less
than 90% of the success standard. OSM
has previously approved use of the
reverse null hypothesis in the New
Mexico program. Under the Colorado
proposal, the confidence interval is set
at 80% (alpha = 0.20) and a minimum
of 30 samples is required. The proposed
alpha (error probability) of 0.20 is
greater than the 0.10 in the Federal
regulations. However, in order to
demonstrate that the revegetation meets
the success standard under the reverse
null hypothesis, the operator must show
that the vegetative parameter of concern
is significantly greater than 90% of the
success standard. That is, the mean
value for a given parameter must be well
above the success standard because to
be significantly greater than the success
standard, the lower tail of the 80%
confidence interval must also be greater
than 90% of the success standard.
Therefore, even though the error
probability is slightly larger under the
State’s proposal, the requirement to
exceed the success standard ensures
consistency with the Federal
regulations. To support this approach,
data in Exhibit I shows that a
comparison of (1) statistical testing
using the standard null hypothesis and
a 90% confidence interval and (2) the
reverse null hypothesis using an 80%
confidence interval either gave the same
results or the reverse null was more
stringent. For this reason, the use of an
80% percent confidence interval with
an alpha of 0.20 is consistent with and
no less effective than the Federal
regulations and should be approved.

In discussing rule 4.15.11(3), the State
indicates that it allows for additional
optional approaches for demonstrations
of sample adequacy and revegetation
success that are solely applicable to
woody plant density. The approaches
include (1) a median based reverse null
confidence limit comparison, (2) a mean
based pre-determined sample size direct
comparison, and (3) an approach based
on stabilization of the running sample
mean. The range of options presented
for woody plant density is warranted,
due to the extremely large sample sizes

that have frequently been necessary in
order for operators to demonstrate
success for this parameter using
traditional statistical methods. Based on
the discussion below, the approaches
specified in rules 4.15.11(3)(a), (b), and
(c) are no less effective than the
applicable Federal requirements of 30
CFR 816.116(a)(1) and (a)(2). However,
depending on characteristics of the data,
the range of options may allow for
operators to select a success
demonstration approach that requires a
less intensive sampling effort than
would be required if limited to only one
or two approaches.

Colorado included, in Exhibit I, data
and arguments in support of these
approaches.

Rules 4.15.8(7) and 4.15.11(3)(a)
propose using the reverse null
hypothesis and nonparametric rank-sum
test to demonstrate that the median
value for the reclaimed area is greater
than 70% of the success standard using
an 80% confidence interval. In
discussing this proposal in Exhibit I, the
State indicates that, based on the
literature and its observations, woody
plant density data from reclaimed lands
are seldom normally distributed and
typically exhibit lognormal or similar
distributions with a strong skewness to
the right. Parametric statistics based on
means and standard deviations include
the assumption that the data come from
a normal distribution. This limits the
use of normal statistics in these type of
populations. The median is a relatively
“robust” or “‘resistant”” measure of
central tendency. It is not influenced by
a few extreme values and so it does not
get pulled toward the right tail. As a
result, in a right-skewed distribution,
the median is always lower than the
mean. Because reclaimed parcel woody
plant density data sets typically exhibit
right-skewed distributions, the
requirement to demonstrate woody
plant density success based on a
comparison of the median to a technical
standard is more stringent than a
demonstration based on a comparison of
the mean to the same technical
standard. Review of the various data
sets and summary statistics submitted
by Colorado in Exhibit I indicates that,
on average, the medians for data
averaged less than 75% of the mean for
those same data sets. Based on this
information, it is reasonable to use 70%
(e.g., 90% of 75%) of the success
standard when making comparisons to
the median value of the reclaimed area.
The fact that amended rule 4.15.11(3)(a)
also requires a reverse null confidence
limit comparison on the median adds an
additional layer of stringency. To be
judged successful, the one tailed 80%

lower confidence interval on the sample
median would have to exceed the
success threshold.

Based on a review of the data
submitted by the State, OSM has
determined that proposed rules
4.15.8(7) and 4.15.11(3)(a) are consistent
with the intent of SMCRA and no less
effective than 30 CFR 816.116(a)(2) in
establishing success standards and
ensuring that statistically valid
comparisons are made during the
evaluation of revegetation success.
Accordingly, the rule should be
approved.

In discussing rule 4.15.11(3)(b)(i) in
Exhibit I, Colorado indicates that an
approach that may in certain situations
allow for a smaller sample size than
indicated by the standard sample
adequacy formula, without a
corresponding reduction in stringency,
is a non-statistical predetermined (or
maximum) sample size.

Rule 4.15.11(3)(b)(i) allows for an
empirically derived, predetermined
sample size of 75 that operators could
use for a success demonstration in cases
where sample adequacy has not been
demonstrated by approved statistical
formulas. In this approach, the woody
plant density sample mean obtained
from a sample of at least 75 100-square-
meter quadrats is compared directly
against the approved success threshold
(90% of the approved standard) with no
consideration of statistical error or
confidence level). The specified quadrat
size restriction is necessary because a
high percentage of the data that
comprise the basis for the proposed
sample size of 75 were obtained using
a 2-meter by 50-meter quadrat.

Again, the State has included in
Exhibit I a review of several data sets to
demonstrate that a sample size of 75 is
generally adequate to ensure that the
sample mean would be within the 90%
confidence interval of a statistically
adequate sample. The 75 sample size
was no less effective than using the
sample adequacy formula to determine
sample size more than 90% of the time.
It should also be noted that in the
preamble to the Federal regulations at
30 CFR 816.116(a)(1), OSM stated that
we will evaluate on a case-by-case basis
the adequacy of predetermined sample
sizes (48 FR 40150, September 2, 1983).
Based on the information submitted as
part of this program amendment, we
determined that the use of a maximum
of 75 samples to evaluate the success of
woody plant density is consistent with
the intent of SMCRA and no less
effective than the Federal regulations.

Rule 4.15.11(3)(b)(ii) will allow the
use of a sample adequacy calculation
that is based on the variance of the
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running mean, a minimum sample size
of 40 samples, a precision of 0.03, and
an alpha of 0.10. In Exhibit I of this
amendment, Colorado evaluated the
variance of the running mean sample
adequacy approach based on a number
of the data sets. The running mean
approach results in drastically reduced
sample sizes compared to the standard
sample adequacy approach (as specified
in 4.15.11(2)(a)), when the same level of
precision is specified in the formulas.
This is due to the fact that successive
running mean values are much less
variable than successive sample
observations. As such, the variance of
the sample mean is correspondingly
smaller than the sample variance.

As discussed in Exhibit I of the
amendment, Colorado compared three
different levels of precision, 0.10, 0.05,
and 0.03, to determine the effect on
sample size and estimates of the mean
and to ensure that reduced sample size
will not weaken the ability of
hypothesis testing to detect a true
difference between the reclaimed area
mean and the approved standard
(success threshold). The two lower
levels of precision (i.e., 0.10 or 0.05) do
not appear to result in reliable estimates
of the mean when applied to the
Colorado data, even when a minimum
sample size of 40 is imposed. At the .03
level of statistical precision, and with a
minimum sample size of 40, the
modified sample adequacy formula
provides for a modest reduction in
average sample size compared to
average sample size resulting from
application of the standard sample
adequacy formula with a 0.15 precision
level. Further, success demonstration
stringency is comparable when the
modified standard deviation term is
substituted in the t-test formula.

We have reviewed the proposed
alternative sample adequacy formula,
which can be used either in a direct
comparison (i.e., the mean from the
reclaimed area is greater than 90% of
the success standard) or using a t-test
with the classic null hypothesis and an
alpha of 0.10. Based on review of the
data analysis used to support Colorado’s
proposal, OSM agrees with the State’s
conclusion that the modified sample
adequacy approach based on the
variance of the running mean, with a
precision level of 0.03 and a minimum
sample size of 40, is no less stringent
than the standard sample adequacy
approach with a precision level of 0.15.
As discussed above in relation to
Colorado’s rule 4.15.11(2)(a) we have
approved a precision level 0.15. There
is no level of statistical precision
required by Federal regulations. Its use
with either direct comparisons or a t-test

based on the classic null hypothesis is
also appropriate. We have determined
that the inclusion of a sample adequacy
calculation that is based on the variance
of the running mean, a minimum
sample size of 40 samples, a precision
0f 0.03, and an alpha of 0.10 for
establishing required sample sizes when
sampling woody plants is consistent
with and no less effective than the
Federal regulations.

Finally, rule 4.15.11(3)(c) allows for
the use of a t-test based on the classic
null hypothesis and alpha of 0.10 to
demonstrate success of woody plant
density. This is the classic approach for
demonstrating revegetation success and
is consistent with and no less effective
than the Federal regulations.

10. Rule 1.04(71)(f) and (g), Land Use—
“Industrial or Commercial” and
“Recreation” [30 CFR 701.5]

Colorado proposes to revise its land
use definitions to create two categories
of recreation land use. The existing
definition of a “‘recreation” land use
would be revised to limit it to non-
intensive uses such as hiking, canoeing,
and other undeveloped recreational
uses. The State then proposes to add a
developed commercial recreation
category to its “industrial or
commercial” land use. Developed
commercial recreation would be
designated as including facilities such
as amusement parks, athletic or
recreational sports facilities, and other
intensive use recreational facilities. This
designation applies only to lands that
are physically developed for intensive
recreational use, and does not include
adjacent lands that are not physically
affected.

In support of this proposal, Colorado
states that developed commercial
recreation facilities are more similar in
nature to commercial service facilities
than to undeveloped recreational uses
such as hiking, canoeing, and other
leisure activities that do not depend on
specialized man-made structures and
facilities.

The Federal definition for a recreation
land use is land used for public or
private leisure-time activities, including
developed recreation facilities such as
parks, camps, and amusement areas, as
well as areas for less intensive uses such
as hiking, canoeing, and other
undeveloped recreational uses. The land
use categories, as defined in the
regulations, are used to determine if the
postmining land use is different than
the premining land use, thereby
necessitating a land use change. They
are also used to determine what the
applicable revegetation success criteria
would be. OSM has reviewed Colorado’s

proposed land use definitions for
commercial or industrial and recreation.
The proposed change would have no
effect on determining if a land use
change is proposed. The proposed
change would affect the revegetation
success standards that developed
commercial recreation, as defined by the
State, would be subject to. Because the
revised definition of developed
commercial recreation is included
under industrial or commercial,
revegetation would only be evaluated
based on the Federal requirements of 30
CFR 816/817.116(b)(4), vegetative
ground cover not less than that required
to control erosion. Currently, areas with
a land use of recreation are required to
comply with the Federal requirements
of 30 CFR 816.116(b)(3), which include
criteria for woody plant stocking and a
ground cover not less than that required
to achieve the postmining land use.
Under this rule, minimum stocking and
planting arrangements are specified by
the regulatory authority on the basis of
local and regional conditions and after
consultation with and approval by the
State agencies responsible for the
administration of forestry and wildlife
programs.

OSM has evaluated the effect of
Colorado’s proposed revision to the
definitions of “industrial or
commercial” and “‘recreation” and
determined there would be none.
Developed commercial recreation would
not be subject to stocking and planting
requirements of the State agencies
responsible for the administration of
forestry or fish and wildlife programs
because of the intensive development of
these areas and the lack of authority
over such commercial enterprises. And
because developed commercial
recreation is limited to lands that are
physically developed for intensive
recreational use, OSM believes that
ground cover adequate to control
erosion would achieve the postmining
land use. The areas that would continue
to fall under the recreation land use
would continue to be evaluated in the
same manner as is currently approved
in the Colorado program.

Based on this OSM has determined
that the proposed revisions to the land
use definitions are no less effective than
the Federal regulations and should be
approved.

11. 4.06.1(2), Topsoil Storage [30 CFR
816/817.22(c)]

Colorado proposes to amend rule
4.06.1(2) to require that after removal,
topsoil shall be immediately
redistributed in accordance with rule
4.06.4, or stockpiled pending
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redistribution in accordance with rule
4.06.3.

Federal regulations at 30 CFR 816/
817.22(c)(1) require that materials
removed under section 816/817.22(a)
shall be segregated and stockpiled when
it is impractical to redistribute such
materials promptly on regraded areas.

In discussing the proposed revision,
Colorado indicated that rule 4.06.1(2)
was amended to be no less effective
than 30 CFR 816/817.22(c). Alternative
topsoil storage practices were deleted
from the rule.

Item S—4 from OSM’s May 7, 1986, 30
CFR part 732 letter required Colorado to
provide that topsoil storage other than
stockpiling may be used only when (1)
stockpiling would be detrimental to the
quantity or quality of the stored
materials, (2) all stored materials are
moved to an approved site within the
permit area, (3) the alternative practice
would not permanently diminish the
capability of the soil of the host site, and
(4) the alternative practice would
maintain the stored materials in a
condition more suitable for future
redistribution than would stockpiling.
In response, Colorado has eliminated
the provision for allowing alternative
practices for topsoil storage. The State
now only allows the use of topsoil
stockpiles. While the Federal
regulations do allow the use of
alternative practices for topsoil storage,
it is only under limited circumstances.
The lack of a State counterpart to this
provision does not adversely affect the
protection of salvaged topsoil or reduce
the effectiveness of the State’s program.
Colorado’s proposal is consistent with
and no less effective than the Federal
regulations. Therefore, we are approving
it.

D. Revisions to Colorado’s Rules With
No Corresponding Federal Regulation

2.04.13(1)(e), Annual reclamation
report.

There is no Federal counterpart to this
requirement in Colorado’s regulations
that call for an annual reclamation
report. Therefore, the requirement is
more effective than the Federal
regulations and more stringent than
SMCRA. Therefore, we are approving it.

IV. Summary and Disposition of
Comments

Public Comments

We received comments in response to
our notice in the Federal Register
published October 1, 2004. We did not
receive comments in response to notices
published June 3, 2003, and November
20, 2003.

We received a letter via e-mail dated
October 18, 2004, from the Rocky

Mountain Director of Public Employees
for Environmental Responsibility
(PEER) (Administrative Record No. CO—
696—11). On its Web page, PEER states
that it is a national non-profit alliance
of local, State and Federal scientists,
law enforcement officers, land managers
and other professionals dedicated to
upholding environmental laws and
values.

PEER comments address Colorado’s
proposed rules at 4.15.7(5), 4.15.7(5)(g),
and 4.15.9. However only proposed
changes to rules 4.15.1(5), 4.15.9 and
1.04(78) were the subject of the
comment period established by OSM’s
notice published in the Federal Register
on October 1, 2004 (69 FR 58873).

More specifically, PEER commented
on changes to rule 4.15.7(5) amending
general revegetation success
requirements applicable to all
postmining land uses and on the
addition of proposed rule 4.15.7(5)(g)
pertaining to interseeding versus
augmented seeding. These proposed
changes were included in the package
submitted by Colorado on March 27,
2003, and subject to our comment
period announced in the June 3, 2003,
Federal Register. That comment period
ended on July 3, 2003. Therefore, the
changes proposed to rule 4.15.7(5) and
4.15.7(5)(g) are not subject to the instant
comment period, and will not be
discussed further herein.

In rule 4.15.9, Colorado proposes
changes for areas used as cropland.
Success of revegetation will be
determined on the basis of crop
production from the mined area as
compared to approved reference areas or
other approved standards. Crop
production from the mined area will not
be less than that of the approved
reference area or standard for two of the
last four years of the liability period
established in rule 3.02.3. Crop
production will not be considered prior
to year nine of the liability period. This
represents a change from Colorado’s
current rule requiring crop production
to be considered during the last two
years of the liability period.

PEER’s comments on proposed rule
4.15.9 refer to an earlier version of the
rule mistakenly submitted by Colorado.
PEER objects that the proposed rule
could allow measurement of
revegetation success on cropland as
early as year four after final augmented
work if the crop is irrigated. In its
submission dated July 23, 2003 (the
subject of the instant comment period),
Colorado states that wording from a
previous version of the draft rules was
inadvertently left in the proposed rule
submitted to OSM on March 27, 2003.
The submission made on July 23, 2003,

contained the corrected version of
proposed rule 4.15.9. The corrected
version of proposed rule 4.15.9 was
quoted in the Federal Register notice
establishing the instant comment
period. The corrected version contains
no reference to measurement starting
earlier than year nine. Nor is there any
allowance for changing the applicable
period of responsibility based on
irrigation.

In its comments, PEER cites Federal
regulations at 30 CFR 816.116(c)(3)(i)
noting that for western States (meaning
specifically in areas of 26.0 inches or
less average precipitation) revegetation
success is to be measured in the last two
consecutive years of the responsibility
period. PEER states that Colorado’s
proposal could allow measurement in
year nine and again in year 11, and that
this would not be consistent with the
Federal rules requiring measurement in
the last two consecutive years of the
responsibility period. PEER states that
the change will result in bond release
being allowed under the Colorado
program in cases when it would not be
allowed under OSM’s rules. On this
basis, PEER states Colorado’s proposal is
less effective than OSM’s rules in
achieving the requirements of SMCRA.

As described below, the criteria for a
State provision to be no less effective
than the Federal regulations is not
dependent on comparing resulting
situations as described by PEER for year
nine and 11 versus results for the last
two consecutive years of the
responsibility period. The focus of
OSM'’s analysis is a State’s capability to
achieve the result prescribed in SMCRA.
SMCRA at 515(b)(19) and (20), as
interpreted by the Federal regulations at
30 CFR 816.116 (b)(2), require that for
areas developed for use as cropland,
crop production on the revegetated area
shall be at least equal to that of a
reference area or such other success
standards approved by the regulatory
authority. See preamble to 30 CFR
816.116 (b)(2) (47 FR 40152) published
September 2, 1983.

PEER based comments against the
proposed changes on three additional
factors. The first factor is a legal
argument. PEER states that Colorado in
its statement of basis and purpose notes
that OSM has approved a similar
proposal in New Mexico. PEER states
that approval in another State is not
grounds to approve a proposal from
Colorado that is less effective than
OSM’s rules. PEER also takes exception
to the rationale OSM relied on to
approve the New Mexico variation.

OSM'’s standard for review and
consideration of a State’s proposed rule
in comparison to a counterpart Federal
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regulation is at 30 CFR 730.5(b),
whereby State laws and regulations
must be no less effective than the
Secretary’s regulations in meeting the
requirements of the Act. PEER takes
exception to regulations proposed by
Colorado that fall under the standard in
30 CFR 730.5(b). The preamble to 30
CFR 730.5(b) (see 46 FR 53376, 53377,
October 28, 1981) makes it clear that
States are not required to precisely
adopt the Secretary’s regulations; that
within limits, they are free to develop
and adopt regulations that meet their
special needs. States are no longer
required to demonstrate that each
alternative is necessary because of local
requirements or local environmental or
agricultural conditions. A State program
will, however, have to be no less
effective than the Secretary’s regulations
in meeting the requirements of the Act
in order to be approved. As discussed in
more detail above, OSM has determined
that Colorado’s proposal meets the
criteria of 30 CFR 730.5(b).

The second factor is biological. PEER
states that the amount of precipitation is
far more important than the variability
of precipitation. PEER notes that
SMCRA holds the dry western States to
a more stringent standard than the
eastern States precisely because of the
relative lack of precipitation. More
specifically, PEER states that SMCRA
already holds operators in western
states to a 10-year responsibility period,
as opposed to only a five-year period in
the east. PEER contends that any effort
to allow a western State to use the less
stringent eastern standard as “no less
effective” than the more stringent
western standard is ridiculous on its
face. PEER further contends that
revegetation is still difficult in the West
because of the limited precipitation.
PEER does not agree that Colorado’s
argument alleging that non-consecutive
years actually provides a better
demonstration of revegetation success.
PEER states that measuring revegetation
during a drought year would more
clearly show its resilience and
permanence than measuring after the
drought has broken. It is also concerned
that the proposed rule would allow
operators to “cherry pick” the most
successful years and submit only the
best revegetation data.

OSM notes that neither 515(b)(19) or
(20) of SMCRA specify when
revegetation success must be evaluated;
these sections only state the
requirement to establish vegetation on
regraded areas and affected lands, and
establish the responsibility period for
successful revegetation. The longer
responsibility period for areas where the
annual average precipitation is 26.0

inches or less is based on the concept
that more time is necessary to establish
vegetation under lower precipitation
regimes.

The preamble to OSM’s current
Federal regulation at 30 CFR
816.116(c)(3)(i) pertaining to areas of
26.0 inches or less average precipitation
published in the March 23, 1982,
Federal Register (47 FR 12600) states
that for areas of less than 26.0 inches
average annual precipitation, because of
the greater variability in climatic
conditions, especially precipitation, it is
difficult to base success on a single
year’s data. Thus, there is support for
requiring two years of success, but not
necessarily for consecutive years.

Additionally, SMCRA does not
specify timeframes for actually
evaluating revegetation success. OSM
also concurs with Colorado’s argument
that recovery from a drought is an
important demonstration of the success
of revegetation in demonstrating
compliance with 515(b)(19).

PEER’s third factor for objecting to
Colorado’s proposed revision deals with
the relevance of weather variability.
PEER indicates that because Colorado
generally uses reference areas rather
than technical standards (the use of
reference areas being less common in
the East), weather variability is already
taken into account. As noted above,
weather variability is a factor for
requiring two years of revegetation
success, but is not necessarily a factor
requiring two consecutive years of
success.

PEER also contends that Colorado’s
proposal should be made to OSM in a
petition for rulemaking. The procedure
for petitioning for rulemaking is
provided at 30 CFR 700.12. However,
this does not preclude Colorado from
proposing alternatives to OSM’s rules
under 30 CFR 730.5.

For the above reasons,
notwithstanding PEER’s comments, we
are still approving Colorado’s proposed
changes to the rule at 4.15.9 pertaining
to revegetation success criteria for
cropland. A more detailed analysis of
our reasoning is found under section
C.6. above.

Federal Agency Comments

Under the Federal regulations at 30
CFR 732.17(h)(11)(i) and section 503(b)
of SMCRA, we requested comments on
the amendment from various Federal
agencies with an actual or potential
interest in the Colorado program
(Administrative Record No. CO—696-5).
No comments were received.

Environmental Protection Agency (EPA)
Concurrence and Comments

None of the revisions that Colorado
proposed to make in this amendment
pertain to air or water quality standards.
Therefore we did not ask EPA to concur
on this amendment.

State Historic Preservation Officer
(SHPO) and the Advisory Council on
Historic Preservation (ACHP)

Under 30 CFR 732.17(h)(4), we are
required to request comments from the
SHPO and ACHP on amendments that
may have an effect on historic
properties. On May 2, 2003, we
requested comments on Colorado’s
amendment (Administrative Record No.
CO-696-3,4), but none were received.

V. OSM'’s Decision

Based on the above findings, we
approve Colorado’s March 27, 2003,
amendment, its April 4, 2003, addition,
and its July 23, 2003, revisions.

We approve the rules as proposed by
Colorado with the provision that they be
fully promulgated in identical form to
the rules submitted to and reviewed by
OSM and the public.

To implement this decision, we are
amending the Federal regulations at 30
CFR part 906, which codify decisions
concerning the Colorado program. We
find that good cause exists under 5
U.S.C. 553(d)(3) to make this final rule
effective immediately. Section 503(a) of
SMCRA requires that the State’s
program demonstrate that the State has
the capability of carrying out the
provisions of the Act and meeting its
purposes. Making this regulation
effective immediately will expedite that
process. SMCRA requires consistency of
State and Federal standards.

VI. Procedural Determinations
Executive Order 12630—Takings

This rule does not have takings
implications. For most of the State
provisions addressed, this
determination is based on the analysis
performed for the counterpart Federal
regulation. For the remaining State
provisions, this determination is based
on the fact that the rule will not have
impact on the use or value of private
property and so does not result in
significant costs to the government.

Executive Order 12866—Regulatory
Planning and Review

This rule is exempted from review by
the Office of Management and Budget
(OMB) under Executive Order 12866
(Regulatory Planning and Review).
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Executive Order 12988—Civil Justice
Reform

The Department of the Interior has
conducted the reviews required by
section 3 of Executive Order 12988 and
has determined that this rule meets the
applicable standards of subsections (a)
and (b) of that section. However, these
standards are not applicable to the
actual language of State regulatory
programs and program amendments
because each program is drafted and
promulgated by a specific State, not by
OSM. Under sections 503 and 505 of
SMCRA (30 U.S.C. 1253 and 1255) and
the Federal regulations at 30 CFR
730.11, 732.15, and 732.17(h)(10),
decisions on proposed State regulatory
programs and program amendments
submitted by the States must be based
solely on a determination of whether the
submittal is consistent with SMCRA and
its implementing Federal regulations
and whether the other requirements of
30 CFR parts 730, 731, and 732 have
been met.

Executive Order 13132—Federalism

This rule does not have federalism
implications. SMCRA delineates the
roles of the Federal and State
governments with regard to the
regulation of surface coal mining and
reclamation operations. One of the
purposes of SMCRA is to “establish a
nationwide program to protect society
and the environment from the adverse
effects of surface coal mining
operations.” Section 503(a)(1) of
SMCRA requires that state laws
regulating surface coal mining and
reclamation operations be “in
accordance with” the requirements of
SMCRA, and section 503(a)(7) requires
that state programs contain rules and
regulations “consistent with”’
regulations issued by the Secretary
pursuant to SMCRA.

Executive Order 13175—Consultation
and Coordination With Indian Tribal
Governments

In accordance with Executive Order
13175, we have evaluated the potential
effects of this rule on Federally
recognized Indian Tribes and have
determined that the rule does not have
substantial direct effects on one or more
Indian Tribes, on the relationship
between the Federal government and
Indian Tribes, or on the distribution of
power and responsibilities between the
Federal government and Indian Tribes.
The rule does not involve or affect
Indian Tribes in any way.

Executive Order 13211—Regulations
That Significantly Affect the Supply,
Distribution, or Use of Energy

On May 18, 2001, the President issued
Executive Order 13211 which requires
agencies to prepare a Statement of
Energy Effects for a rule that is (1)
considered significant under Executive
Order 12866, and (2) likely to have a
significant adverse effect on the supply,
distribution, or use of energy. Because
this rule is exempt from review under
Executive Order 12866 and is not
expected to have a significant adverse
effect on the supply, distribution, or use
of energy, a Statement of Energy Effects
is not required.

National Environmental Policy Act

This rule does not require an
environmental impact statement
because section 702(d) of SMCRA (30
U.S.C. 1292(d)) provides that agency
decisions on proposed State regulatory
program provisions do not constitute
major Federal actions within the
meaning of section 102(2)(C) of the
National Environmental Policy Act (42
U.S.C. 4332(2)(C)).

Paperwork Reduction Act

This rule does not contain
information collection requirements that
require approval by OMB under the
Paperwork Reduction Act (44 U.S.C.
3507 et seq.).

Regulatory Flexibility Act

The Department of the Interior
certifies that this rule will not have a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.) because it is largely
based upon counterpart Federal
regulations for which an economic
analysis was prepared and certification
made that such regulations would not
have a significant economic effect upon
a substantial number of small entities.
In making the determination as to
whether this rule would have a
significant economic impact, the
Department relied upon the data and
assumptions for the counterpart Federal
regulations. The Department also
certifies that the provisions in this rule
that are not based upon counterpart
Federal regulations will not have a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). This determination
is based upon the fact that the
provisions are administrative and
procedural in nature are not expected to
have a substantive effect on the
regulated industry.

Small Business Regulatory Enforcement
Fairness Act

This rule is not a major rule under 5
U.S.C. 804(2), the Small Business
Regulatory Enforcement Fairness Act.
For the reason stated above, this rule: a.
Does not have an annual effect on the
economy of $100 million; b. will not
cause a major increase in costs or prices
for consumers, individual industries,
Federal, State, or local government
agencies, or geographic regions; and c.
does not have significant adverse effects
on competition, employment,
investment, productivity, innovation, or
the ability of U.S.-based enterprises to
compete with foreign-based enterprises.
This determination is based upon the
fact that a portion of the State
provisions are based upon counterpart
Federal regulations for which an
analysis was prepared and a
determination made that the Federal
regulation was not considered a major
rule. For the portion of the State
provisions that is not based upon
counterpart Federal regulations, this
determination is based upon the fact
that the State provisions are
administrative and procedural in nature
and are not expected to have a
substantive effect on the regulated
industry.

Unfunded Mandates

This rule will not impose an
unfunded mandate on State, local, or
tribal governments or the private sector
of $100 million or more in any given
year. This determination is based upon
the fact that the State submittal, which
is the subject of this rule, is based upon
counterpart Federal regulations, for
which an analysis was prepared and a
determination made that the Federal
regulations did not impose an unfunded
mandate. For the portion of the State
provisions that is not based on
counterpart Federal regulations, this
determination is based upon the fact
that the State provisions are
administrative and procedural in nature
and are not expected to have a
substantive effect on the regulated
industry.

List of Subjects in 30 CFR Part 906

Intergovernmental relations, Surface
mining, Underground mining.

Dated: January 20, 2005.
Allen D. Klein,

Regional Director, Western Regional
Coordinating Center.

m For the reasons set out in the preamble,
the Federal regulations at 30 CFR part
906 are amended as set forth below:
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PART 906—COLORADO

m 1. The authority citation for part 906
continues to read as follows:

Authority: 30 U.S.C. 1201 et seq.

m 2. Federal regulations at 30 CFR 906.15

§906.15 Approval of Colorado regulatory

are amended in the table by adding a new Program amendments

entry in chronological order by ‘“Date of
Final Publication” to read as follows:

* * * * *

Ori%nal o ol

t it i o .

2?&%;2%:] p?]k?ligatilgr? Citation/description

date

3/27/03 ... 3/24/05 ... 1.04(71)(H&(g), 2.04.13(1)(e), 2.06.6(2)(a),(g), 2.06.8(4)(a)(), 2.06.8(5)(b)(i), 2.07.6(1)(@)(ii), 2.07.6(2)(n),
2.08.4(6)(c)(ii), 3.03.2(1)(e), 3.03.2(5)(a), 4.03.1(4)(e), 4.05.2, 4.06.1(2), 4.15.1(5), 4.15.4(5), 4.15.7(1),
4.15.7(2), 4.15.7(3)(b), 4.15.7(3)(f), 4.15.7(4), 4.15.7(5), 4.15.7(5)(a), 4.15.7(5)(b), 4.15.7(5)(c), 4.15.7(5)(d),
4.15.7(5)(e), 4.15.7(5)(f), 4.15.7(5)(g), 4.15.8(3)(a), 4.15.8(4), 4.15.8(7), 4.15.8(8), 4.15.9, 4.15.11,

4.15.11(1)(a), 4.15.11(1)(b), 4.15.11(1)(c), 4.15.11(2), 4.15.11(3), 4.25.2(4).

[FR Doc. 05-5807 Filed 3—-23-05; 8:45 am]
BILLING CODE 4310-05-P

DEPARTMENT OF EDUCATION

34 CFR Part 225
RIN 1855-AA02

Credit Enhancement for Charter
School Facilities Program

AGENCY: Office of Innovation and
Improvement, Department of Education.

ACTION: Final regulations.

SUMMARY: The Secretary issues these
final regulations to administer the
Credit Enhancement for Charter School
Facilities program, and its predecessor,
the Charter School Facilities Financing
Demonstration Grant program. Under
this program, the Department provides
competitive grants to entities that are
non-profit or public or are consortia of
these entities to demonstrate innovative
credit enhancement strategies to assist
charter schools in acquiring,
constructing, and renovating facilities
through loans, bonds, other debt
instruments, or leases.

DATES: These regulations are effective
April 25, 2005.

FOR FURTHER INFORMATION CONTACT: Ann
Margaret Galiatsos or Jim Houser, U.S.
Department of Education, 400 Maryland
Avenue, SW., room 4W245, FB-6,
Washington, DC 20202-6140.
Telephone: (202) 205-9765 or via
Internet, at: charter.facilities@ed.gov.

If you use a telecommunications
device for the deaf (TDD), you may call
the Federal Relay Service (FRS) at 1—
800-877-8339.

Individuals with disabilities may
obtain this document in an alternative
format (e.g., Braille, large print,
audiotape, or computer diskette) on
request to the contact persons listed

under FOR FURTHER INFORMATION
CONTACT.

SUPPLEMENTARY INFORMATION:

Background

These final regulations apply to both
(a) the Credit Enhancement for Charter
School Facilities program, which is
authorized under title V, part B, subpart
2 of the Elementary and Secondary
Education Act of 1965 (the Act), as
amended by the No Child Left Behind
Act of 2001 (Pub. L. 107-110, enacted
January 8, 2002) and (b) its predecessor,
the Charter School Facilities Financing
Demonstration Grant program, as
authorized by title X, part C, subpart 2
of the Act through the Department of
Education Appropriations Act, 2001 as
enacted by the Consolidated
Appropriations Act, 2001. The purpose
of this program is to assist charter
schools in meeting their facilities needs.
Under this program, funds are provided
on a competitive basis to public and
nonprofit entities, and consortia of these
entities, to leverage other funds and
help charter schools acquire school
facilities through such means as
purchase, lease, and donation. Grantees
may also use grants to leverage other
funds to help charter schools construct
and renovate school facilities.

To help leverage funds for charter
school facilities, grant recipients may,
among other things: Guarantee and
insure debt, including bonds, to finance
charter school facilities; guarantee and
insure leases for personal and real
property; facilitate a charter school’s
facilities financing by identifying
potential lending sources, encouraging
private lending, and carrying out other,
similar activities; and establish
temporary charter school facilities that
new charter schools may use until they
can acquire a facility on their own.

Sections in these regulations that
govern the management of grants apply
to grants under both the Credit

Enhancement for Charter School
Facilities program and its predecessor,
the Charter School Facilities Financing
Demonstration Grant program. These
two programs are virtually identical,
and grants made under them will
operate for several years. Sections
related to grantee selection apply only
to grant competitions conducted after
fiscal year (FY) 2004.

Discussion of Regulations

The primary purpose of these
regulations is to establish selection
criteria for this complex program’s
discretionary grant competitions after
FY 2004. Since we seek to award grants
to high-quality applicants with high-
quality plans for use of their grant
funds, these criteria essentially include
assessments on the quality of the
applicant and the quality of the
applicant’s plan. The criteria also assess
how applicants propose to leverage
private or public-sector funding and
increase the number and variety of
charter schools assisted in meeting their
facilities needs. The selection criteria
are similar to those we have used in the
two previous competitions for this
program. As noted in the Background
Section, this regulation also includes
several provisions that govern the
ongoing management of the grants
already awarded in preceding fiscal
years.

Analysis of Comments and Changes

On October 22, 2004, the Secretary
published a notice of proposed
rulemaking (NPRM) for this program in
the Federal Register (69 FR 62008). In
response to the Secretary’s invitation in
the NPRM, four parties submitted
comments on the proposed regulations.
An analysis of the comments and of the
changes in the regulations since
publication of the NPRM follows. We
discuss substantive issues under the
subparts of the regulations to which
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they pertain. Generally, we do not
address technical and other minor
changes.

Subpart A—General

Comment: A commenter thought that
§ 225.1 would be clearer if it explicitly
mentioned that the purposes of the
program included helping charter
schools construct or renovate school
buildings.

Discussion: The Department agrees
that helping charter schools construct or
renovate school buildings is an objective
of the program.

Change: The regulations now
reference construction and renovation
under § 225.1(b)(1).

Comment: One commenter sought a
change to how the Department is
implementing 34 CFR 74.24 as it relates
to guarantee fees assessed by program
participants. The commenter sought to
have the flexibility to use these fees for
purposes other than just the four
purposes of the reserve account
described under section 5225 of the
program statute, which are to—

¢ Guarantee and insure debt;

¢ Guarantee and insure leases;

¢ Facilitate lending; and

¢ Facilitate bonding.

Discussion: Guarantee fees based on
the Federal grant funds are program
income. Program income is income that
is directly earned from the grant. If the
Federal grant funds are being directly
pledged as a guarantee to earn fees,
these fees are directly earned by the
grant.

Under most Federal grant programs,
the size of the grant is typically reduced
by the amount of any program income
earned. Under this program, however,
the statute specifies that grantees may
use their grants to earn funds as long as
the earned funds are placed in the
reserve account and used for the
designated four reserve account
purposes.

Since the program’s statutory
authority does not authorize the
Secretary to allow grantees to use
reserve account earnings for purposes
other than the four reserve account
purposes, it is not permissible to
implement the proposed change.

Change: None.

Subpart B—How Does the Secretary
Award a Grant?

Comment: One commenter indicated
that it supported the proposed selection
criteria under §§ 225.11 and 225.12.

Discussion: The Department has made
minor changes to clarify the selection
criteria as noted below based on other
comments. These changes are not
substantive in nature.

Change: Some technical changes are
made as noted below.

Comment: One commenter
recommended that the selection criteria
emphasize a preference for proposals
that would make credit both more
available and affordable to charter
schools in their respective States
through partnerships with State or local
government entities. The commenter
sought to enhance the long-term impact
of this program by providing an
incentive to State governments to
provide financing to charter schools to
obtain facilities.

Discussion: The Department believes
that grant projects from public entities,
such as State and local governments,
that make facility financing more
readily available and less expensive for
charter schools is desirable. The
program statute requires the Department
to fund at least one grant application
from a public entity, one from a non-
profit, and another from a consortium,
provided that each is of sufficient merit.
The Department does not want to
provide a preference for one of these
three types of applicants over the other
two because it seeks to fund those
applications that will be of the greatest
benefit to charter schools. The
Department was unable to fund any
applications from public entities under
the first grant competition for this
program, but it provided considerable
technical assistance to public entities
during the second grant competition
and funded two grant applications from
public entities in that competition.

In addition, the proposed selection
criteria address making credit more
available and affordable. Selection
criterion § 225.11(b)(4) takes into
account serving charter schools with the
greatest need, thereby emphasizing the
importance of increasing the availability
of credit to charter schools that would
otherwise lack it. Selection criterion
§225.11(a)(1) emphasizes providing
better rates and terms on loans, which
encourages grant applicants to provide
affordable financing.

The program statute and the selection
criteria already provide considerable
incentive for a public entity to submit
the type of grant application it seeks to
promote. The Department will continue
to provide technical assistance to public
entities to encourage them to submit
proposals that make facility financing
more accessible and affordable to
charter schools.

Change: None.

Comment: One commenter thought
that the selection criteria encourage
taxable financing rather than providing
tax-exempt bonds, which may be more

beneficial to borrowers. The commenter
thought that the current selection
criteria appear to favor applicants that
have pre-existing relationships with
financial institutions. The commenter
indicated that tax-exempt bond
financing by definition does not involve
pre-identified investors because tax-
exempt bond financing raises capital by
selling bonds to investors enticed by the
sellers’ potential.

Discussion: The Department agrees
that the program should promote tax-
exempt bond financing for charter
schools when practicable. The selection
criterion § 225.11(a)(1) would help
promote applications that provide tax-
exempt bond financing, since charter
schools would benefit from lower
interest rates in the tax-exempt market.

The Department does not believe that
the selection criteria harm applicants
that cannot identify investors at the time
they apply for their grant. For instance,
one of the Department’s current grantees
successfully submitted a grant
application indicating that it planned to
credit-enhance tax-exempt bonds for
charter schools. The grantee did so by
demonstrating its ability to recruit
financial institutions, including
institutions with substantial experience
in tax-exempt financing, that will work
with charter schools. Consequently, the
Department believes that an applicant
proposing to provide tax-exempt bonds
that demonstrate the ability to market
bonds successfully to investors could
also be successful.

Change: None.

Comment: A commenter was
concerned that the reference to “‘better
rates”” under § 225.11(a)(1) might
either—

¢ Inadvertently favor direct lending
institutions that use their grants to
credit-enhance their own charter school
facility loans; or

e Cause charter school organizations
with stronger credit histories that can
qualify for “better rates and terms” to
“bump” less credit worthy, including
most new charter schools.

Discussion: This criterion is not
designed to favor grant applicants using
one type of model over applicants using
other types. For instance, an applicant
that does not make loans itself but
instead works with a different lender on
a loan-by-loan basis could help charter
schools shop for the best rates and terms
on facility financing among several
investors.

The criterion is designed to reward
applicants that can provide charter
schools—whose students are the
ultimate beneficiaries under the
program—with good rates and terms on
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facility financing. The term ‘“‘better rates
and terms” applies to both those charter
schools that already have access to
credit and those that do not. An
applicant would not be providing better
rates and terms to a low-risk charter
school if it provided it with an interest
rate and under the same terms that the
school could obtain without assistance
through the program. Furthermore,
selection criterion § 225.11(b)(4) already
addresses the risk level of charter
schools to be served so that applicants
will not try to achieve low interest rates
and good loan terms by serving charter
schools that already have access to
attractive financing for facilities.
Change: None.

Comment: One commenter, a group
consisting largely of institutions that
directly lend funds to charter schools,
objected to including the language
regarding ‘“‘better rates and terms”’ under
§225.11(a)(1), because it thought that—

e The primary purpose of the
program should be to provide access to
capital; and

e The criterion contradicts the goal to
leverage funds under § 225.11(a)(6).

In addition, the commenter thought
that “better”” needed to be defined since
some charter schools have no access to
capital at all.

Discussion: The Department believes
that the program should serve dual
purposes—

e To provide access to capital; and

e To provide better rates and terms on
charter school facility financing.

The Department believes that if an
applicant proposed to (1) serve charter
schools that already have access to
capital; and (2) provide these schools
with the same rates and terms charter
schools can receive, absent assistance
from a grantee, the applicant should
justify why such an approach is in the
best interest of charter schools. If an
applicant proposed to provide financing
to a charter school that would otherwise
have no access to financing at all, the
applicant would be providing better
rates and terms to the charter school
than it could otherwise obtain absent
the program. However, the Department
does not see the need to codify a
definition of “better”” and prefers to
allow applicants to address how their
proposals are beneficial to charter
schools so that its external grant readers
can determine if they are better than
what charter schools can obtain absent
assistance from the program.

The Department agrees that
particularly low interest rates may
require relatively high levels of credit
enhancement that would result in low
leveraging ratios. Applicants must

determine how to best balance this
trade-off in the interest of charter
schools. Since the Department believes
that providing charter schools access to
capital addresses § 225.11(a)(1), it does
not view this provision as encouraging
applicants to lower their leveraging
ratios.

Change: None.

Comment: One commenter thought
that inserting the words “more than
they would” in § 225.11(a)(6) would
help clarify the meaning of the criterion.

Discussion: The Department concurs.

Change: Similar language is added.

Comment: One commenter thought
that the program should support passage
of strong charter school laws in the
States. The commenter thought that the
Department could accomplish this by
focusing those grants on entities that
will help enhance credit for charter
schools that operate in States with
strong charter school laws.

Discussion: The Department agrees
that the program should help encourage
States to pass strong charter school
laws. The proposed regulations
included a provision (§ 225.11(a)(7))
that would for the first time take into
account the strength of these laws. The
Department believes that the proposed
regulation addressed the commenter’s
concern.

Change: None.

Comment: One commenter thought
that the program should not include
§225.11(a)(7), which encourages
applicants to serve States with strong
charter school laws. The commenter
thought that this would work against the
Department’s goal of serving charter
schools in communities with the
greatest need for school choice.

Discussion: The Department agrees
that the program should help serve
communities with the greatest need for
school choice. The Department provides
up to 15 points to grant applicants on
this basis under § 225.12. Furthermore
the Department encourages applicants
to serve charter schools with the greatest
need under the provision in
§225.11(b)(4). The Department,
however, also wants to encourage States
to pass strong charter school laws.

Change: None.

Comment: One commenter
recommended that the selection criteria
place a greater emphasis on and
preference for proposals that offer new
approaches that have not yet been
demonstrated.

Discussion: The Department believes
innovative projects that have not yet
been demonstrated can be beneficial, as
can projects that employ approaches
that have already demonstrated that

they successfully meet the needs of
charter schools. Since the Department
seeks to fund applications that will be
of the greatest benefit to charter schools,
it prefers not to favor one type of project
over another.

Change: None.

Comment: One commenter
recommended that the selection criteria
more explicitly emphasize a preference
for proposals that would help create
permanent credit enhancement
programs for charter schools that will
extend beyond the life of the grant
program and be replicable through State
policies.

Discussion: The Department agrees
that a grant proposal that exceeded the
life of the grant program and that States
could replicate could be of great benefit
to charter schools. The Department also
believes that a proposal that would
create a permanent credit enhancement
program would likely score high under
the proposed selection criteria. These
grants do not end until all of the grant
funds are spent or the debt guaranteed
by grant is no longer outstanding. The
life span of the funded grants varies
from about five years to over twenty
years.

The program statute requires the
Department to fund at least one grant
application from a public entity,
provided that it is of sufficient merit.
Furthermore, selection criterion
§ 225.11(c)(7) emphasizes the extent to
which States have or will meet charter
schools’ facility funding needs. In
addition, selection criterion
§225.11(a)(4) addresses the extent to
which proposed grant projects are
replicable. The Department itself plans
to evaluate its grantees and disseminate
successful models that are replicable.

Change: None.

Comment: One commenter thought
that the program has not always taken
advantage of economies of scale and
that the Department should give larger
grants to fewer recipients in order to
reduce interest rates for charter schools.

Discussion: The Department also
wants to take advantage of economies of
scale, when possible. The Education
Department General Administrative
Regulations (EDGAR) address how
grants are funded under 34 CFR 75.217
and the Department does not believe
that it would be appropriate to revise
these criteria for this particular program.

Change: None.

Comment: One commenter wanted
the selection criteria to reward
applicants that have demonstrated—

e The ability to assist charter schools
over a wide geographic area; and

e The willingness to credit-enhance
charter school facility financing
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transactions with the most risk, i.e.,
guarantees for “start-up” and new
charter schools, including leasehold
improvement loans.

Discussion: One of the goals the
Department set when establishing these
selection criteria was to not restrict
applicants from proposing innovative
applications. One type of innovative
application might be to establish a
secondary market for charter school
loans. A secondary market would likely
be limited to several States so that
investors could reasonably become
familiar with the risk associated with
serving charter schools in those
particular States. If a selection criterion
was added that encouraged applicants
to serve a wide geographic area, it might
discourage applicants from working
with a given set of States to help
develop a secondary loan market for
charter schools.

The Department does not want to
provide a preference for one type of
application over other types because it
seeks to fund those applications that
will be of the greatest benefit to charter
schools. In addition, defining what a
wide geographic area means could
prove difficult, since it potentially
involves the distance between charter
schools that would receive services from
an applicant.

An applicant that had the ability to
serve a geographically diverse area
could propose to target States that are
relatively underserved. This could
enable the applicant to better target
charter schools with the “greatest
demonstrated need” under
§225.11(b)(4).

The selection criteria already take the
risk level of charter schools into account
under § 225.11(b)(4) by encouraging
applicants to assist “‘charter schools
with a likelihood of success and the
greatest demonstrated need for
assistance under the program.” This
criterion is designed to encourage
applicants to serve charter schools with
the need for assistance, including new
charter schools and schools seeking
leasehold improvement loans. The
criterion also includes the likelihood of
success of a charter school since the
Department would not want to
encourage applicants to take
unwarranted risk.

Change: None.

Subpart C—What Conditions Must Be
Met by a Grantee?

Comment: One commenter thought
that the Department should evaluate the
Credit Enhancement for Charter School
Facilities grants program, if possible by
using national activity funds under the
Charter Schools Program.

Discussion: The Department concurs
and plans to evaluate the program using
these funds. However, the Department
does not generally promulgate
regulations about what programs it
evaluates and how it funds its
evaluations.

Change: None.

Comment: A commenter thought that
the term “‘reserve account” should be
defined. The commenter noted that the
list of definitions under § 225.4 does not
reference a definition of the term in
either EDGAR or in the statute.

Discussion: Neither EDGAR nor the
program statute define this term.
Section 5225 of the program statute,
however, clearly indicates how the
reserve account operates. The
Department does not attempt to repeat
the entire statute in these regulations
and believes the statute provides
sufficient clarification as to what is
meant by a reserve account.

Change: None.

Comment: A commenter thought that
§225.21(b) could be interpreted as
preventing grantees from paying
contractors directly in the event of a
default.

Discussion: The language does not
prevent grantees from directly paying
contractors in the event of a default. The
section is not intended to provide an
extensive list of impermissible uses of
the funds or exceptions to the
impermissible uses.

Change: The regulation now clearly
indicates that contractors may be paid
directly in the case of a default.

Executive Order 12866

We have reviewed these final
regulations in accordance with
Executive Order 12866. Under the terms
of the order we have assessed the
potential costs and benefits of this
regulatory action.

The potential costs associated with
the final regulations are those resulting
from statutory requirements and those
we have determined to be necessary for
administering this program effectively
and efficiently.

In assessing the potential costs and
benefits—both quantitative and
qualitative—of these final regulations,
we have determined that the benefits
justify the costs.

We have also determined that this
regulatory action does not unduly
interfere with State, local, and tribal
governments in the exercise of their
governmental functions.

Summary of Potential Costs and
Benefits

We summarized the potential costs
and benefits of these final regulations in

the preamble to the NPRM (69 FR
62009). We include additional
discussion of potential costs and
benefits in the section of this preamble
titled Analysis of Comments and
Changes.

Paperwork Reduction Act of 1995

The Paperwork Reduction Act of 1995
does not require you to respond to a
collection of information unless it
displays a valid OMB control number.
The collection of information in these
final regulations has been approved by
OMB under control number 1855-0007.
This control number also is listed in the
final regulations at the end of the
affected sections in the final regulations.

Intergovernmental Review

This program is subject to Executive
Order 12372 and the regulations in 34
CFR part 79. One of the objectives of the
Executive order is to foster an
intergovernmental partnership and a
strengthened federalism. The Executive
order relies on processes developed by
State and local governments for
coordination and review of proposed
Federal financial assistance.

This document provides early
notification of our specific plans and
actions for this program.

Electronic Access to This Document

You may view this document, as well
as all other Department of Education
documents published in the Federal
Register, in text or Adobe Portable
Document Format (PDF) on the Internet
at the following site: http://www.ed.gov/
news/fedregister.

To use PDF you must have Adobe
Acrobat Reader, which is available free
at this site. If you have questions about
using PDF, call the U.S. Government
Printing Office (GPO), toll free, at 1—
888—293-6498; or in the Washington,
DC, area at (202) 512—-1530.

You may also view this document in
PDF at the following site: http://
www.ed.gov/programs/charterfacilities/
index.html.

Note: The official version of this document
is the document published in the Federal
Register. Free Internet access to the official
edition of the Federal Register and the Code
of Federal Regulations is available on GPO
Access at: http://www.gpoaccess.gov/nara/
index.html.

(Catalog of Federal Domestic Assistance
Number 84.354A Credit Enhancement for
Charter School Facilities Program)

The Secretary of Education has
delegated authority to the Assistant
Deputy Secretary for Innovation and
Improvement to issue these
amendments to 34 CFR chapter II.
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List of Subjects in 34 CFR Part 225

Charter schools, credit enhancement,
Education, Educational facilities,
Elementary and secondary education,
Grant programs-education, Reporting
and recordkeeping requirements,
Schools.

Dated: March 18, 2005.

Michael J. Petrilli,

Acting Assistant Deputy Secretary for
Innovation and Improvement.

m For the reasons discussed in the

preamble, the Secretary amends title 34
of the Code of Federal Regulations by

adding a new part 225 to read as follows:

PART 225—CREDIT ENHANCEMENT
FOR CHARTER SCHOOL FACILITIES
PROGRAM

Subpart A—General

Sec.

225.1 What is the Credit Enhancement for
Charter School Facilities Program?

225.2 Who is eligible to receive a grant?

225.3 What regulations apply to the Credit
Enhancement for Charter School
Facilities Program?

225.4 What definitions apply to the Credit
Enhancement for Charter School
Facilities Program?

Subpart B—How Does the Secretary Award

a Grant?

225.10 How does the Secretary evaluate an
application?

225.11 What selection criteria does the
Secretary use in evaluating an
application for a Credit Enhancement for
Charter Schools Facilities grant?

225.12 What funding priority may the
Secretary use in making a grant award?

Subpart C—What Conditions Must Be Met

by a Grantee?

225.20 When may a grantee draw down
funds?

225.21 What are some examples of

impermissible uses of reserve account
funds?

Authority: 20 U.S.C. 7223, unless
otherwise noted.

Subpart A—General

§225.1 What is the Credit Enhancement
for Charter School Facilities Program?

(a) The Credit Enhancement for
Charter School Facilities Program
provides grants to eligible entities to
assist charter schools in obtaining
facilities.

(b) Grantees use these grants to do the
following:

(1) Assist charter schools in obtaining
loans, bonds, and other debt
instruments for the purpose of
obtaining, constructing, and renovating
facilities.

(2) Assist charter schools in obtaining
leases of facilities.

(c) Grantees may demonstrate
innovative credit enhancement
initiatives while meeting the program
purposes under paragraph (b) of this
section.

(d) For the purposes of these
regulations, the Credit Enhancement for
Charter School Facilities Program
includes grants made under the Charter
School Facilities Financing
Demonstration Grant Program.

(Authority: 20 U.S.C. 7223)

§225.2 Who is eligible to receive a grant?

The following are eligible to receive a
grant under this part:

(a) A public entity, such as a State or
local governmental entity;

(b) A private nonprofit entity; or

(c) A consortium of entities described
in paragraphs (a) and (b) of this section.

(Authority: 20 U.S.C. 7223a; 7223i(2))

§225.3 What regulations apply to the
Credit Enhancement for Charter School
Facilities Program?

The following regulations apply to the
Credit Enhancement for Charter School
Facilities Program:

(a) The Education Department General
Administrative Regulations (EDGAR) as
follows:

(1) 34 CFR part 74 (Administration of
Grants and Agreements with Institutions
of Higher Education, Hospitals, and
other Non-Profit Organizations).

(2) 34 CFR part 75 (Direct Grant
Programs).

(3) 34 CFR part 77 (Definitions that
Apply to Department Regulations).

(4) 34 CFR part 79 (Intergovernmental
Review of Department of Education
Programs and Activities).

(5) 34 CFR part 80 (Uniform
Administrative Requirements for Grants
and Cooperative Agreements to State
and Local Governments).

(6) 34 CFR part 81 (General
Educational Provisions Act—
Enforcement).

(7) 34 CFR part 82 (New Restrictions
on Lobbying).

(8) 34 CFR part 84 (Governmentwide
Requirements for Drug-Free Workplace
(Grants)).

(9) 34 CFR part 85 (Governmentwide
Debarment and Suspension
(Nonprocurement)).

(10) 34 CFR part 97 (Protection of
Human Subjects).

(11) 34 CFR part 98 (Student Rights in
Research, Experimental Programs, and
Testing).

(12) 34 CFR part 99 (Family
Educational Rights and Privacy).

(b) The regulations in this part 225.

(Authority: 20 U.S.C. 1221e-3; 1232)

§225.4 What definitions apply to the
Credit Enhancement for Charter School
Facilities Program?

(a) Definitions in the Act. The
following term used in this part is
defined in section 5210 of the
Elementary and Secondary Education
Act of 1965, as amended by the No
Child Left Behind Act of 2001:

Charter school

(b) Definitions in EDGAR. The
following terms used in this part are
defined in 34 CFR 77.1:
Acquisition
Applicant
Application
Award
Department
EDGAR
Facilities
Grant
Grantee
Nonprofit
Private
Project
Public
Secretary

(Authority: 20 U.S.C. 7221(i)(1); 7223d)

Subpart B—How Does the Secretary
Award a Grant?

§225.10 How does the Secretary evaluate
an application?

(a) The Secretary evaluates an
application on the basis of the criteria
in §225.11.

(b) The Secretary awards up to 100
points for these criteria.

(c) The maximum possible score for
each criterion is indicated in
parentheses.

(Authority: 20 U.S.C. 7223; 1232)

§225.11 What selection criteria does the
Secretary use in evaluating an application
for a Credit Enhancement for Charter
School Facilities grant?

The Secretary uses the following
criteria to evaluate an application for a
Credit Enhancement for Charter School
Facilities grant:

(a) Quality of project design and
significance. (35 points) In determining
the quality of project design and
significance, the Secretary considers—

(1) The extent to which the grant
proposal would provide financing to
charter schools at better rates and terms
than they can receive absent assistance
through the program;

(2) The extent to which the project
goals, objectives, and timeline are
clearly specified, measurable, and
appropriate for the purpose of the
program;

(3) The extent to which the project
implementation plan and activities,
including the partnerships established,
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are likely to achieve measurable
objectives that further the purposes of
the program;

(4) The extent to which the project is
likely to produce results that are
replicable;

(5) The extent to which the project
will use appropriate criteria for
selecting charter schools for assistance
and for determining the type and
amount of assistance to be given;

(6) The extent to which the proposed
activities will leverage private or public-
sector funding and increase the number
and variety of charter schools assisted in
meeting their facilities needs more than
would be accomplished absent the
program;

(7) The extent to which the project
will serve charter schools in States with
strong charter laws, consistent with the
criteria for such laws in section
5202(e)(3) of the Elementary and
Secondary Education Act of 1965; and

(8) The extent to which the requested
grant amount and the project costs are
reasonable in relation to the objectives,
design, and potential significance of the
project.

(b) Quality of project services. (15
points) In determining the quality of the
project services, the Secretary
considers—

(1) The extent to which the services
to be provided by the project reflect the
identified needs of the charter schools
to be served;

(2) The extent to which charter
schools and chartering agencies were
involved in the design of, and
demonstrate support for, the project;

(3) The extent to which the technical
assistance and other services to be
provided by the proposed grant project
involve the use of cost-effective
strategies for increasing charter schools’
access to facilities financing, including
the reasonableness of fees and lending
terms; and

(4) The extent to which the services
to be provided by the proposed grant
project are focused on assisting charter
schools with a likelihood of success and
the greatest demonstrated need for
assistance under the program.

(c) Capacity. (35 points) In
determining an applicant’s business and
organizational capacity to carry out the
project, the Secretary considers—

(1) The amount and quality of
experience of the applicant in carrying
out the activities it proposes to
undertake in its application, such as
enhancing the credit on debt issuances,
guaranteeing leases, and facilitating
financing;

(2) The applicant’s financial stability;

(3) The ability of the applicant to
protect against unwarranted risk in its

loan underwriting, portfolio monitoring,
and financial management;

(4) The applicant’s expertise in
education to evaluate the likelihood of
success of a charter school;

(5) The ability of the applicant to
prevent conflicts of interest, including
conflicts of interest by employees and
members of the board of directors in a
decision-making role;

(6) If the applicant has co-applicants
(consortium members), partners, or
other grant project participants, the
specific resources to be contributed by
each co-applicant (consortium member),
partner, or other grant project
participant to the implementation and
success of the grant project;

(7) For State governmental entities,
the extent to which steps have been or
will be taken to ensure that charter
schools within the State receive the
funding needed to obtain adequate
facilities; and

(8) For previous grantees under the
charter school facilities programs, their
performance in implementing these
grants.

(d) Quality of project personnel. (15
points) In determining the quality of
project personnel, the Secretary
considers—

(1) The qualifications of project
personnel, including relevant training
and experience, of the project manager
and other members of the project team,
including consultants or subcontractors;
and

(2) The staffing plan for the grant
project. (Approved by the Office of
Management and Budget under control
number 1855-0007)

(Authority: 20 U.S.C. 7223; 1232)

§225.12 What funding priority may the
Secretary use in making a grant award?

(a) The Secretary may award up to 15
additional points under a competitive
priority related to the capacity of charter
schools to offer public school choice in
those communities with the greatest
need for this choice based on—

(1) The extent to which the applicant
would target services to geographic
areas in which a large proportion or
number of public schools have been
identified for improvement, corrective
action, or restructuring under Title I of
the Elementary and Secondary
Education Act of 1965, as amended by
the No Child Left Behind Act of 2001;

(2) The extent to which the applicant
would target services to geographic
areas in which a large proportion of
students perform below proficient on
State academic assessments; and

(3) The extent to which the applicant
would target services to communities

with large proportions of students from
low-income families.

(b) The Secretary may elect to—

(1) Use this competitive priority only
in certain years; and

(2) Consider the points awarded
under this priority only for proposals
that exhibit sufficient quality to warrant
funding under the selection criteria in
§225.11. (Approved by the Office of
Management and Budget under control
number 1855-0007)

(Authority: 20 U.S.C. 7223; 1232)

Subpart C—What Conditions Must Be
Met by a Grantee?

§225.20 When may a grantee draw down
funds?

(a) A grantee may draw down funds
after it has signed a performance
agreement acceptable to the Department
of Education and the grantee.

(b) A grantee may draw down and
spend a limited amount of funds prior
to reaching an acceptable performance
agreement provided that the grantee
requests to draw down and spend a
specific amount of funds and the
Department of Education approves the
request in writing.

(Authority: 20 U.S.C. 7223d)

§225.21 What are some examples of
impermissible uses of reserve account
funds?

(a) Grantees must not use reserve
account funds to—

(1) Directly pay for a charter school’s
construction, renovation, repair, or
acquisition; or

(2) Provide a down payment on
facilities in order to secure loans for
charter schools. A grantee may,
however, use funds to guarantee a loan
for the portion of the loan that would
otherwise have to be funded with a
down payment.

(b) In the event of a default of
payment to lenders or contractors by a
charter school whose loan or lease is
guaranteed by reserve account funds, a
grantee may use these funds to cover
defaulted payments that are referenced
under paragraph (a)(1) of this section.

(Authority: 20 U.S.C. 7223d)

[FR Doc. 05-5810 Filed 3—23-05; 8:45 am]
BILLING CODE 4000-01-P
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FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 90

[WT Docket No. 02-318; RM-10184; FCC
05-16]

Amendment of the Commission’s
Rules Concerning Airport Terminal
Use Frequencies in the 450-470 MHz
Band of the Private Land Mobile Radio
Services

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: In this document the
Commission addresses comments
received in response to a Notice of
Proposed Rulemaking, released by the
Commission on October 10, 2002, which
sought comment on proposed revisions
to the Commission’s rules and policies
regarding Airport Terminal Use (ATU)
frequencies in the 450-470 MHz Private
Land Mobile Radio (PLMR) Industrial
Business (I/B) Pool. The Notice of
Proposed Rulemaking was issued in
response to a Petition for Rulemaking
filed on June 25, 2001 by the Personal
Communications Industry Association,
Inc. (PCIA), an FCC-certified frequency
coordinator. Generally, the Notice of
Proposed Rulemaking considered
PCIA’s recommendations and proposed
to revise the power limits on ATU

frequencies in order to facilitate
communications at large airports.
DATES: Effective April 25, 2005.

FOR FURTHER INFORMATION CONTACT:
Thomas Eng, Thomas.Eng@fcc.gov,
Public Safety and Critical Infrastructure
Division, Wireless Telecommunications
Bureau, (202) 418—-0019, TTY (202) 418—
7233.

SUPPLEMENTARY INFORMATION: This is a
summary of the Federal
Communications Commission’s Report
and Order, FCC 05-16, adopted on
January 18, 2005, and released on
January 24, 2005. The full text of this
document is available for inspection
and copying during normal business
hours in the FCC Reference Center, 445
12th Street, SW., Washington, DC
20554. The complete text may be
purchased from the FCC’s copy
contractor, Best Copy and Printing, Inc.,
445 12th Street, SW., Room CY-B402,
Washington, DC 20554. The full text
may also be downloaded at: http://
www.fcc.gov. Alternative formats are
available to persons with disabilities by
contacting Brian Millin at (202) 418—
7426 or TTY (202) 418-7365 or at
brian.millin@fcc.gov.

1. As discussed below, the Report and
Order (R&0) implements many of the
proposals set forth in the Notice of
Proposed Rulemaking (NPRM), as well
as additional changes related to
operations on ATU frequencies. The

POWER LIMITS FOR ATU FREQUENCIES

R&O furthers the public interest by
improving spectrum efficiency, both in
and around airports, and by allowing
airport personnel and other licensees on
ATU frequencies to communicate with
fewer restrictions. Moreover, licensees
will benefit from increased power
limits, which should result in more
reliable radio communication, with
fewer dead spots and greater
communications range. These
improvements are important to the
general public because airports depend
on reliable communications for
conducting safe and efficient ground
operations, and because they ensure the
safety of passengers and airport
employees.

2. The major decisions in the R&O are
as follows:

e We convert all power limits on
ATU frequencies from transmitter
power output (TPO) to effective radiated
power (ERP).

e We increase the power limits for
primary ATU mobile units operating at
the 242 airports listed in
§90.35(c)(61)(iv) of our rules.

e We increase the power limits for
mobile units operating on a secondary
basis at locations more than fifty miles
(eighty kilometers) from the 242 airports
listed in part 90 of our rules.

3. The following chart summarizes the
power limits for ATU frequencies based
on the decisions in this R&O.

Service and status

Distance from protected airports

Power limits

ATU Primary .......cccccvviiiieiiiiieeiceee
I/B Secondary .......ccceeeereieenrenennieniens

I/B Secondary .......ccceeeereieenrenennieniens

0-10 miles (0—16 KM) .....cccovcvevivreennenne
10-50 miles (16—-80 km) ........ccceevvereens

>50 miles (80 KM) ....ccoevvevvirrenienienene

100 watts ERP for base stations (460 MHz side of pair).
40 watts ERP for mobile units (465 MHz side of pair).
10 watts ERP for base stations (460 MHz side of pair).
6 watts ERP for mobile units (465 MHz side of pair).
300 watts ERP for base stations (460 MHz side of pair).
120 watts ERP for mobile units (465 MHz side of pair).

1. Procedural Matters

A. Regulatory Flexibility Act Analysis

4. As required by section 603 of the
Regulatory Flexibility Act, 5 U.S.C. 603,
the Commission has prepared a Final
Regulatory Flexibility Analysis (FRFA)
of the expected impact on small entities
of the proposals suggested in this
document. The FRFA is set forth below.

B. Paperwork Reduction Act of 1995
Analysis

5. This document does not contain
new or modified information collection
requirements subject to the Paperwork
Reduction Act of 1995 (PRA), Public
Law 104—13. In addition, therefore, it
does not contain any new or modified
“information collection burden for

small business concerns with fewer than
25 employees,” pursuant to the Small
Business Paperwork Relief Act of 2002,
Public Law 107-198, see 44 U.S.C.
3506(c)(4).

C. Report to Congress

6. The Commission will send a copy
of this Report and Order in a report to
be sent to Congress and the General
Accounting Office pursuant to the
Congressional Review Act, see 5 U.S.C.
801(a)(1)(A).

II. Final Regulatory Flexibility Analysis

7. As required by the Regulatory
Flexibility Act of 1980 as amended
(RFA), an Initial Regulatory Flexibility
Analysis (IRFA) was incorporated in the
Notice of Proposed Rule Making

(NPRM). The Commission sought
written public comment on the
proposals in the NPRM, including
comment on the IRFA. This present
Final Regulatory Flexibility Analysis
(FRFA) conforms to the RFA.

Need for, and Objectives of, the Final
Rules

8. The rule changes implemented
herein are needed in order to facilitate
the communications needs of Airport
Terminal Use (ATU) licensees in the
460—470 MHz band. We believe that
certain rule modifications are in the
public interest because they will
enhance the efficient use of spectrum,
permit greater efficiency in use of
airport terminal communications, and
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facilitate Homeland Security measures
at airports. We further believe that
certain modifications are in the public
interest because they will enhance the
efficient use of spectrum for mobile
units at fifty miles or more from
protected airports.

9. In this Report and Order (R&'0), we
convert all power limits on ATU
frequencies from transmitter power
output (TPO) to effective radiated power
(ERP); we amend the maximum output
power for ATU frequencies identified in
47 CFR 90.35(c)(48) to a 100-watt
maximum ERP. We also amend the
maximum output power for ATU
frequencies identified in 47 CFR
90.35(c) and (68), from 3 watts TPO to
40 watts ERP; for ATU frequencies
identified in 47 CFR 90.35(c)(11), we
increase the power limit from 2 watts
TPO to 120 watts ERP for mobile units
operating on a secondary basis at
locations more than fifty miles (eighty
kilometers) from airports listed in 47
CFR 90.35(c)(61)(iv); we delay any
increase or conversion in power on ATU
frequencies subject to 47 CFR
90.35(c)(69) until the freeze on high-
power applications for land mobile
applications on 460—-470 MHz band
“offset” channels is lifted, in order to
protect wireless medical telemetry
systems (WMTS) that have yet to
migrate out of the band; we delegate
authority to the Wireless
Telecommunications Bureau (WTB) to
create new station class codes for the
Universal Licensing System (ULS) that
will identify primary ATU users; we
will allow licensees to submit
applications requesting the new ATU
station class codes without requiring
frequency coordination so long as no
other modifications are made to the
licenses; we grandfather stations
authorized to operate on ATU
frequencies at power levels in excess of
our current rules; and we will allow
licensees to submit applications
voluntarily to convert power levels on
licenses from TPO to ERP, but we
require frequency coordination for such
modifications.

Summary of Significant Issues Raised by
Public Comments in Response to the
IFRA

10. There were no comments filed
that specifically addressed the rules and
policies proposed in the IRFA.

Description and Estimate of the Number
of Small Entities to Which the Final
Rules Will Apply

11. The RFA directs agencies to
provide a description of, and, where
feasible, an estimate of the number of
small entities that may be affected by

the rules adopted herein. The RFA
generally defines the term ““small
entity”” as having the same meaning as
the terms ‘“small business,” “small
organization,” and ‘‘small governmental
jurisdiction.” In addition, the term
“small business” has the same meaning
as “‘small business concern” under the
Small Business Act. A “small business
concern’’ is one that: (1) Is
independently owned and operated; (2)
is not dominant in its field of operation;
and (3) satisfies any additional criteria
established by the Small Business
Administration (SBA).

12. Estimates for Private Land Mobile
Radio (PLMR) Licensees. PLMR systems
serve an essential role in a vast range of
industrial, business, land transportation,
and public safety activities. These
radios are used by companies of all sizes
operating in all U.S. business categories.
Because of the vast array of PLMR users,
the Commission has not developed a
definition of small entities specifically
applicable to PLMR users, nor has the
SBA developed any such definition. The
SBA rules do, however, contain a
definition for Cellular and Other
Wireless Telecommunications, which
has the small business size standard of
no more than 1,500 employees.
According to Census Bureau data for
1997, in this category there was a total
of 977 firms that operated for the entire
year. Of this total, 965 firms had
employment of 999 or fewer employees,
and an additional twelve firms had
employment of 1,000 employees or
more. Thus, under this size standard,
the majority of firms can be considered
small. Currently, the Commission’s
licensing database indicates that there
are approximately 174,000 active
licenses in the PLMR bands below 512
MHz.

13. Equipment Manufacturers. The
SBA has established a small business
size standard for Radio and Television
Broadcasting and Wireless
Communications Equipment
Manufacturing. Under this standard,
business firms are considered small if
they have 750 or fewer employees.
Census data for 1997 indicate that, for
that year, there were a total of 1,215
establishments in this category. Of
those, there were 1150 that had
employment under 500, and an
additional 37 that had employment of
500 to 999. The percentage of broadcast
equipment manufacturers to others in
this category is approximately 22
percent, so we estimate that the number
of broadcast equipment manufacturers
with employment under 500 was
actually closer to 253, with an
additional eight establishments having
employment of between 500 and 999.

Description of Projected Reporting,
Recordkeeping and Other Compliance
Requirements

14. No new reporting, recordkeeping,
or other compliance requirements
would be imposed on applicants or
licensees as a result of the rules adopted
in this proceeding.

Steps Taken To Minimize Significant
Economic Impact on Small Entities, and
Significant Alternatives Considered

15. The RFA requires an agency to
describe any significant alternatives that
it has considered in developing its
approach, which may include the
following four alternatives (among
others): ““(1) The establishment of
differing compliance or reporting
requirements or timetables that take into
account the resources available to small
entities; (2) the clarification,
consolidation, or simplification of
compliance and reporting requirements
under the rule for such small entities;
(3) the use of performance, rather than
design standards; and (4) an exemption
from coverage of the rule or any part
thereof, for such small entities.”

16. With respect to the conversion of
units on power limits on ATU
frequencies TPO to ERP, the
Commission believes that small
businesses will experience minimal
impact and will benefit from improved
frequency coordination. Licensees that
choose to modify their licenses to take
advantage of new power limits will
need to report ERP values instead of
TPO. Further, we require that
applications for power modification on
these channels be frequency
coordinated, and this requirement will
further minimize any impact our rule
revisions impose on licensees. The
combination of improved frequency
coordination and new power limits will
benefit both large and small businesses.

17. Admittedly, there may be some
minor inconveniences during the
transition to the new regulatory regime.
First, we anticipate that small
businesses may experience a minor
inconvenience as a result of the change
in power unit terminology. Second,
small businesses may also view the
modification as a minor administrative
burden. Third, there may be a transition
period where some licenses reflect TPO
values while others reflect ERP.

18. Despite these inconveniences, we
believe they are acceptable for the
following reasons. We note that license
modifications are voluntary. We
encourage, but do not require, licensees
to modify their licenses to take
advantage of new power limits. We also
note that modifications can be
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performed at the time of license renewal
to minimize administrative costs. The
incentives for more licenses to have ERP
power values on ATU frequencies are: a
better overall frequency coordination
process, and having a power limit that
more accurately represents station
power than does TPO. Improved
frequency coordination results in better
interference protection to all licensees,
including small entities. We reject the
alternative of leaving power limits in
terms of TPO because the Commission
noted that it generally favors ERP
terminology and because TPO values
can result in a variety of actual power
levels due to a variety of antenna gains.
We believe that TPO limits frustrate the
frequency coordination process, and
therefore incumbent licensees would
not be assured of interference
protection.

19. The next rule change we adopt
herein increases the power limits for
ATU primary users at the protected
airports. Although increasing the power
limits on these channels could decrease
the number of operators possible in a
given area, thereby potentially reducing
opportunities for smaller entities,
nevertheless we believe that regardless
of the possible impact on smaller
entities, the need for higher power on
these channels outweighs the potential
for reduction of the number of licensees.
Maintaining the current power limits as
an alternative to these rule changes is
unacceptable because it maintains the
current power restriction of 20 watts
output power for base stations and 3
watts output power for mobile units at
protected airports. Thus, to retain lower
power levels disserves the public
interest by restricting efficient radio
communications by primary licensees at
airports.

20. A second alternative to the
increased power limits adopted herein
for ATU primary base/mobile
frequencies would be to implement the
power limits of § 90.205 of the
Commission’s rules. We have
considered but reject this option
because § 90.205 of the Commission’s
rules lowers power limits to
unacceptably low levels or raises power
limits to exceptionally high levels,
depending on the size of the designated
service area of a station. For service area
radii smaller than three kilometers
(approximately two miles), § 90.205 of
the Commission’s rules limits power to
2 watts ERP, which is less than the 20
watts TPO that is currently authorized.
Such a power reduction could further
hamper the ability of airport personnel
to communicate. Section 90.205 of the
Commission’s rules also allows 500
watts ERP for service areas between

thirteen and sixteen kilometers (eight
and ten miles). We believe that such a
large power limit could subject
secondary I/B users and small
businesses to excessive interference at
distances from ten to fifty miles from
protected airports. We reject the
implementation of § 90.205 of the
Commission’s rules in favor of the more
moderate power limit changes adopted
herein, which strike a balance between
enhancing wireless communications
and providing interference protection.

21. We note, however, that our
decision to raise power levels involved
consideration of other alternatives that
could improve the communications
capabilities of mobiles on the ATU
frequencies, such as signal boosters and
wireline connections. These
alternatives, however, do not address
the need, especially at large airports, for
enhanced wireless communications.
Moreover, as the Personal
Communications Industry Association,
Inc. (PCIA) stated in its comments, there
are other problems with signal boosters,
which are expensive and require
extensive electrical conduit
modifications. Further, no commenters
supported signal boosters and wireline
connections in favor of increasing
wireless power limits.

22. The next rule change we adopt
herein increases the power limit for
Industrial/Business (I/B), secondary,
mobile units operating on the forty ATU
mobile channels at distances of fifty
miles or more from protected airports.
The mobile power limit increase from 3
watts TPO to 120 watts ERP lessens the
incongruity with the power limit of base
stations, which is 300 watts ERP. All
licensees, including small businesses,
will benefit from this mobile power
limit increase because mobile units will
have increased communications range
within the service area footprint of their
base stations. The power limit increase
enables radio systems to make more
efficient use of their assigned spectrum.
At the same time, we anticipate little
additional interference to primary ATU
licensees and secondary non-ATU
licensees within fifty miles of the
protected airports because the base
station power limit remains unchanged.
The service area footprint is determined
by the base station’s ERP and antenna
height. Maintaining the current mobile
unit power limit as an alternative to this
rule change is unacceptable because it
maintains the current power restriction
of 2 watts output power for mobile units
at fifty miles or more from protected
airports. Thus, to retain lower power
levels disserves the public interest by
restricting efficient radio

communications by secondary licensees
in designated areas around airports.

23. Our decision to delay the
implementation date of the new rules on
the ATU/wireless medical telemetry
frequencies until thirty days after the
lifting of the freeze on high power
applications, scheduled for December
31, 2005, will protect wireless medical
telemetry users in the 460470 MHz
band, which includes small businesses
at hospitals and medical facilities. An
alternative would be to implement the
rules concurrently with the non-
telemetry frequencies. However, we
reject this alternative because it
increases the risk of harmful
interference to wireless medical
telemetry users from the ATU primary
and I/B secondary power limit
increases.

24. We believe that the
implementation of new station class
codes is a benefit to all users that are
licensed on ATU frequencies, including
small businesses. We anticipate only a
minor administrative burden in
voluntarily modifying licenses to reflect
new station class codes. We note that no
fee will be charged and frequency
coordination is not required for such
modification. The station class codes
will distinguish between primary ATU
and secondary I/B licenses in ULS. The
major benefits will be to allow licensees
on ATU frequencies to take advantage of
the appropriate new power limits and
eliminate the ambiguity as to what rules
apply to which licensees. The
identification of ATU primary licenses
through station class codes also
facilitates the frequency coordination
process and ensures interference
protection to airport stations.

25. Our decision to grandfather
stations authorized to operate on ATU
frequencies at power levels in excess of
our current rules will minimize the
impact of our rules on such stations,
including small entities. Such stations
may continue to operate as usual and
are not required to comply with the
rules adopted herein. However, the
Commission will investigate any reports
of harmful interference from such
stations and take appropriate action.
Our decision allows such stations to
avoid or defer the administrative burden
of modifying their licenses. As
discussed above, we do not require
license modifications to take advantage
of the new power limits. However, at
such time when a grandfathered station
desires to modify its license to take
advantage of the power limits adopted
herein, we will require compliance with
the new rules, power levels in the form
of ERP, and frequency coordination as
discussed above. We have considered
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the alternative to grandfathering, which
is requiring the compliance of all
licensees on ATU frequencies. We reject
this alternative because it imposes
immediate administrative burdens on
stations and small entities that do not
want license modification, and we are
concerned that it may force such entities
to discontinue operations.

Report to Congress

26. The Commission will send a copy
of this Report and Order, including this
FRFA, in a report to be sent to Congress
pursuant to the Congressional Review
Act. In addition, the Commission will
send a copy of this Report and Order,
including this FRFA, to the Chief
Counsel for Advocacy of the SBA. A
copy of this Report and Order and FRFA
(or summaries thereof) will also be
published in the Federal Register.

III. Ordering Clauses

27. Accordingly, pursuant to sections
4(i), 303(f), 303(r), and 332 of the
Communications Act of 1934, as
amended, 47 U.S.C. 154(i), 303(f), 303(r)
and 332, this Report and Order is
adopted.

28. It is further ordered that part 90
of the Commission’s rules is amended,
effective April 25, 2005.

29. It is further ordered that the
Commission’s Consumer and
Governmental Affairs Bureau, Reference
Information Center, shall send a copy of
this Report and Order, including the
Final Regulatory Flexibility Analysis, to
the Chief Counsel for Advocacy of the
U.S. Small Business Administration in
accordance with section 603(a) of the
Regulatory Flexibility Act, 5 U.S.C. 601—
612.

List of Subjects in 47 CFR Part 90

Communications equipment, Radio,
Reporting and recordkeeping
requirements.

Federal Communications Commission.
Marlene H. Dortch,
Secretary.

Rule Changes

m For the reasons discussed in the
preamble, the Federal Communications
Commission amends 47 CFR part 90 as
follows:

PART 90—PRIVATE LAND MOBILE
RADIO SERVICES

m 1. The authority citation for part 90
continues to read as follows:

Authority: Sections 4(i), 11, 303(g), 303(r)
and 332(c)(7) of the Communications Act of
1934, as amended, 47 U.S.C. 154(i), 161,
303(g), 303(r) and 332(c)(7).

m 2. Amend § 90.35 as follows:

m a. Amend the table in paragraph (b)(3)
by revising the Limitations entries in the
Frequency or band entries 460.650
through 460.89375 and 465.650 through
465.89375;

m b. Revise paragraph (c)(48);

m c. Revise paragraph (c)(61)(i) through
(c)(61)(iii) (The table following
paragraph (c)(61)(iv) remains
unchanged);

m d. Add paragraph (c)(61)(v); and

m e. Revise paragraph (c)(68).

§90.35 Industrial/Business Pool.
* * * * *

(b) * *x %

(3) * * %

INDUSTRIAL/BUSINESS POOL FREQUENCY TABLE

Frequency or band Class of station(s) Limitations Coordinator
4B0.650 ...oiiiiiiiiiiiiiiie i —————————————————————————— 61, 62
460.65625 .... 33, 61, 62
460.6625 30, 61, 62, 69
460.66875 33, 61, 62
460.675 ........ 61, 62
460.68125 ... 33, 61, 62
460.6875 30, 61, 62, 69
460.69375 33, 61, 62
4B0.700 .ottt —————————————————————————————— 61, 62
460.70625 ... 33, 61, 62
460.7125 30, 61, 62, 69
460.71875 .... 33, 61, 62
460.725 ........ 61, 62
460.73125 ... 33, 61, 62
460.7375 30, 61, 62, 69
460.74375 ... 33, 61, 62
460.750 ........ 61, 62
460.75625 ... 33, 61, 62
460.7625 30, 61, 62, 69
460.76875 ... 33, 61, 62
460.775 ........ 61, 62
460.78125 ... 33, 61, 62
460.7875 30, 61, 62, 69
460.79375 ... 33, 61, 62
460.800 ........ 61, 62
460.80625 ... 33, 61, 62
460.8125 30, 61, 62, 69
460.81875 33, 61, 62
460.825 ........ 61, 62
460.83125 ... 33, 61, 62
460.8375 30, 61, 62, 69
460.84375 ... 33, 61, 62
460.850 ........ 61, 62
460.85625 ... 33, 61, 62
460.8625 30, 61, 62, 69
460.86875 33, 61, 62
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INDUSTRIAL/BUSINESS POOL FREQUENCY TABLE—Continued

Frequency or band Class of station(s) Limitations Coordinator
4B0.875 ..o 61, 62
460.88125 ... . 33, 61, 62
4B0.88B75 ... e [o [0 TSRS 30, 61, 62, 69
4B80.89375 ...t eeea GO et 33, 61, 62
4B5.650 ... 62, 68
465.65625 33, 62, 68
465.6625 30, 62, 68, 69
465.66875 ... 33, 62, 68
AB5.675 .. 62, 68
465.68125 33, 62, 68
465.6875 30, 62, 68, 69
465.69375 ... 33, 62, 68
4B5.700 ... 62, 68
465.70625 33, 62, 68
465.7125 30, 62, 68, 69
465.71875 ... 33, 62, 68
ABD5.725 .ottt ——————————————————————— 62, 68
465.73125 33, 62, 68
465.7375 30, 62, 68, 69
465.74375 ... 33, 62, 68
4B5.750 ... 62, 68
465.75625 33, 62, 68
465.7625 30, 62, 68, 69
465.76875 ... 33, 62, 68
1T 4 T 62, 68
465.78125 33, 62, 68
465.7875 30, 62, 68, 69
465.79375 ... 33, 62, 68
4B85.800 ... 62, 68
465.80625 33, 62, 68
465.8125 30, 62, 68, 69
465.81875 ... 33, 62, 68
4B5.825 ... 62, 68
465.83125 33, 62, 68
465.8375 30, 62, 68, 69
465.84375 ... 33, 62, 68
4B5.850 ... 62, 68
465.85625 33, 62, 68
465.8625 30, 62, 68, 69
465.86875 ... 33, 62, 68
AB5.875 ..o 62, 68
465.88125 33, 62, 68
465.8875 30, 62, 68, 69
465.89375 33, 62, 68
* * * * * (ERP) of 100 watts at locations within 16 April 25, 2005, may continue to operate
(c)* * * km (10 miles) of the coordinates of the with facilities authorized as of that date.

(48) Operation on this frequency is
limited to a maximum output power of
20 watts.

* * * * *

(61) This frequency is available for
assignment as follows:

(i) To persons furnishing commercial
air transportation service or, pursuant to
§90.179, to an entity furnishing radio
communications service to persons so
engaged, for stations located on or near
the airports listed in paragraph
(c)(61)(iv) of this section. Stations will
be authorized on a primary basis and
may be used only in connection with
servicing and supplying of aircraft.
Operation on this frequency is limited
to a maximum effective radiated power

listed airports.

(ii) To stations in the Industrial/
Business Pool for secondary use at
locations 80 km (approximately 50
miles) or more from the coordinates of
the listed airports. Operation will be
limited to a maximum ERP of 300 watts.

(iii) To stations in the Industrial/
Business Pool for secondary use at
locations greater than 16 km
(approximately 10 miles) but less than
80 km (approximately 50 miles) from
the coordinates of the listed airports.
Operation will be limited to a maximum
ERP of 10 watts. Use of this frequency
is restricted to the confines of an
industrial complex or manufacturing
yard area. Stations licensed prior to

* * * * *

(v) Stations operating on the
frequencies subject to the provisions of
§90.35(b)(69) will be limited to a
maximum output power of 2 watts until
January 30, 2006, which is thirty days
after the December 31, 2005 lifting of
the freeze on the filing of high powered
applications for 12.5 kHz offset
channels in the 460-470 MHz band.

* * * * *

(68) Each station authorized on this
frequency will be classified and
licensed as a mobile station. Any units
of such a station, however, may provide
the operational functions of a base
station on a secondary basis to mobile
service operations provided that the
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vertical separation between control
point or ground level and the center of
the radiating portion of the antenna of
any units so used does not exceed 8
meters (approximately 25 feet). This
frequency is available for assignment as
follows:

(i) To persons furnishing commercial
air transportation service or, pursuant to
§90.179, to an entity furnishing radio
communications service to persons so
engaged, for stations located on or near
the airports listed in paragraph
(c)(61)(iv) of this section. Stations will
be authorized on a primary basis and
may be used only in connection with
servicing and supplying of aircraft.
Operation on this frequency is limited
to a maximum effective radiated power
(ERP) of 40 watts at locations within 16
km (approximately 10 miles) of the
coordinates of the listed airports.

(ii) To stations in the Industrial/
Business Pool for secondary use at
locations 80 km (approximately 50
miles) or more from the coordinates of
the listed airports. Operation will be
limited to a maximum ERP of 120 watts.
Wide area operation will not be
permitted. The area of normal, day-to-
day operations will be described in the
application.

(iii) To stations in the Industrial/
Business Pool for secondary use at
locations greater than 16 km
(approximately 10 miles) but less than
80 km (approximately 50 miles) from
the coordinates of the listed airports.
Operation will be limited to a maximum
ERP of 6 watts. Use of this frequency is
restricted to the confines of an
industrial complex or manufacturing
yard area. Stations licensed prior to
April 25, 2005, may continue to operate
with facilities authorized as of that date.

(iv) Stations operating on the
frequencies subject to the provisions of
§90.35(b)(69) will be limited to a
maximum output power of 2 watts until
January 30, 2006, which is thirty days
after the December 31, 2005 lifting of
the freeze on the filing of high powered
applications for 12.5 kHz offset
channels in the 460-470 MHz band.

* * * * *

[FR Doc. 05—5843 Filed 3—23-05; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679

[Docket No. 041110318-5055-02; I.D.
110504E]

RIN 0648—-AS00

Fisheries of the Exclusive Economic
Zone Off Alaska; Revisions to Western
Alaska Community Development
Quota Program

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: NMFS issues a final rule to
revise regulations governing the
Western Alaska Community
Development Quota (CDQ) Program.
These regulatory amendments will
simplify the processes for making quota
transfers, for authorizing vessels as
eligible to participate in the CDQ
fisheries, and for obtaining approval of
alternative fishing plans. This action is
necessary to improve NMFS’s ability to
effectively administer the CDQ Program.
It is intended to further the goals and
objectives of the Fishery Management
Plan for Groundfish of the Bering Sea
and Aleutian Islands Management Area
(BSAI FMP).

DATES: Effective April 25, 2005.
ADDRESSES: Copies of the Categorical
Exclusion and the Regulatory Impact
Review/Initial Regulatory Flexibility
Analysis (RIR/IRFA) and the Final
Regulatory Flexibility Analysis (FRFA)
prepared for this action may be obtained
by mail from the Sustainable Fisheries
Division, Alaska Region, NMFS, P.O.
Box 21668, Juneau, AK 99802—-1668,
Attn: Lori Durall, or from the NMFS
Alaska Region website at
www.fakr.noaa.gov.

FOR FURTHER INFORMATION CONTACT:
Obren Davis, 907-586—7228 or
obren.davis@noaa.gov.

SUPPLEMENTARY INFORMATION: The
groundfish fisheries in the exclusive
economic zone of the Bering Sea and
Aleutian Islands Area (BSAI) are
managed under the BSAI FMP. The
North Pacific Fishery Management
Council (Council) prepared the BSAI
FMP pursuant to the Magnuson-Stevens
Fishery Conservation and Management
Act (Magnuson-Stevens Act), 16 U.S.C.
1801, et seq. Regulations governing the
BSAI FMP appear at 50 CFR part 679.
General regulations governing U.S.
fisheries also appear at 50 CFR part 600.

Background and Need for Action

The existing management background
and explanation of the need for this
action were described in the preamble
to the proposed rule published in the
Federal Register on November 26, 2004
(69 FR 68865). In summary, the Council
recommended simplifying certain
administrative processes associated
with CDQ transfers, prohibited species
quota (PSQ) transfers, and alternative
fishing plans (collectively, Issue 8) as
part of its comprehensive
recommendation for the eight separate
issues comprising Amendment 71 to the
BSAI FMP. This action will implement
the particular changes recommended for
Issue 8, as well as associated changes to
the eligible vessel approval process that
NMEFS has determined are related in
nature and scope to the Council’s
recommendations for alternative fishing
plans.

Elements of this Rule

This rule will make the following
revisions to CDQ Program regulations at
50 CFR part 679:

1. Revise § 679.30(e) to allow CDQ
groups to transfer groundfish CDQ and
halibut CDQ by submitting transfer
requests directly to NMFS and to
remove the requirement that these
transfers be made through amendments
to CDQ groups’ community
development plans (CDPs). CDQ transfer
requests will no longer have to be
submitted to the State of Alaska (State)
for review before being submitted to
NMFS.

2. Revise § 679.30(e) to allow CDQ
groups to transfer prohibited species
quota (PSQ) by submitting transfer
requests directly to NMFS and to
remove the requirement that these
transfers be made through amendments
to the CDPs. PSQ transfer requests will
no longer have to be submitted to the
State for review before being submitted
to NMFS. In addition, this action will
allow the transfer of PSQ during any
month of the year and allow transfers of
PSQ without an associated transfer of
CDQ. The CDQ and PSQ transfer
process will become an in-season
management function of NMFS.

3. Remove the requirements at
§679.30(a) that fishing plan forms and
a list of eligible vessels be included in
a group’s CDP. Vessel eligibility
requirements are added to redesignated
and revised §679.32(c) to require that:
CDQ groups request and obtain
eligibility approval from NMFS for all
vessels groundfish CDQ fishing and for
vessels equal to or greater than 60 feet
(18.3 meters) length overall (LOA) that
are halibut CDQ fishing before these
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vessels participate in any CDQ fisheries;
CDQ groups provide a copy of the
NMFS-approved eligible vessel request
to the vessel operator; vessel operators
maintain a copy of the NMFS-approved
request onboard the vessel at all times
while harvesting, transporting, or
offloading CDQ; and, CDQQ groups must
notify the vessel operator if the vessel is
removed from eligibility to fish for CDQ.
Vessel eligibility requirements and
documentation are intended to provide
a means for law enforcement personnel
to verify whether vessels claiming to be
participating in CDQ fisheries are
eligible to do so, particularly if no other
non-CDQ fisheries are open at a given
time.

4. Remove the requirement at
§679.30(a) that a CDQ group obtain
prior approval by the State and NMFS
for all processors taking deliveries of
groundfish CDQ.

5. Amend §679.32(e) to allow CDQ
groups to submit alternative fishing
plans directly to NMFS rather than as
amendments to a CDP. Such plans are
used by CDQ groups to propose the use
of different levels of observer coverage
or different data sources for catch
accounting than those required by
regulation. An alternative fishing plan
will be an attachment to an eligible
vessel request. Additionally, CDQ
groups will be required to provide a
copy of the NMFS-approved alternative
fishing plan to vessel operators who will
be required to maintain a copy of the
NMFS-approved alternative fishing plan
onboard the vessel at all times while
harvesting, transporting, or offloading
CDQ.

6. Implement other minor revisions to
the regulations at §§679.2, 679.5, 679.7,
679.22, 679.30, 679.32, and 679.50 to
update wording, clarify definitions, and
correct cross references in support of the
primary regulatory amendments in this
rule. The definitions for “CDQ group
number” and ‘“‘groundfish CDQ fishing”
are revised to remove references to
approval of eligible vessels and
processors as part of a CDP. The
definition for “CDQ representative” is
revised to allow CDQ groups to
authorize more than one staff person to
sign and submit documents to NMFS. A
new definition of “eligible vessel” is
added to support the use of that term
elsewhere in 50 CFR part 679.

7. Revise several paragraphs within
§§679.7, 679.30, and 679.32 to remove
requirements that a CDQ group must
ensure its respective fishing and
processing partners’ compliance with
regulations in 50 CFR part 679, as CDQ
groups are not in a position to direct,
control, or otherwise affect the

operations or action of their partners.
Specific revisions include:

eIn §679.7, remove paragraph (d)(24)
which states that it is unlawful for a
CDQ group to fail to ensure that all
vessels and processors listed as eligible
on the CDQ group’s approved CDP
comply with all regulations in this part
while fishing for CDQ.

eIn §679.30(a), remove the sentence
in the middle of the paragraph that
reads “In addition, the CDQ group is
responsible to ensure that vessels and
processors listed as eligible on the CDQ
group’s approved CDP comply with all
requirements of this part while
harvesting or processing CDQ species.”

eIn §679.30, remove paragraph (f)(6)
which states that the CDQ groups are
responsible for ensuring compliance by
the CDQ harvesting vessels and CDQ
processors of the activities listed.

eIn §679.32(a), revise the paragraph
to include a more general statement of
applicability for the entire section. The
individual paragraphs within the
section will include the specific
applicability of each topic to CDQ
groups, vessel operators, and processors.

Response to Comments

NMFS received three separate
comment letters, containing a total of
six unique comments, regarding the
proposed rule. The comments are
summarized and responded to below.

Comment 1: The wholesale allowance
of overfishing should not be allowed.

Response: This action modifies
administrative processes associated
with the management of the CDQ
Program and does not make any
revisions to the amount of fish
authorized to be harvested. The program
allocates specific amounts of CDQ to
eligible recipients, who in turn must
harvest such quota in compliance with
strict catch monitoring and reporting
standards. Currently, no Alaska
groundfish species are considered by
NMEFS to be overfished.

Comment 2: Law enforcement
personnel need to monitor the catch and
landing of all fish, since commercial
fishermen bring in at least three times
as much as they are allowed to catch.
Commercial fishermen are lawbreakers
who have been overfishing per the Pew
Report and the United Nations Report
on Overfishing, which are incorporated
into the comments from this
commentor.

Response: NMFS disagrees with the
commentor’s assertion that groundfish
fishers systematically under-report their
catch. The recordkeeping and reporting
requirements in Alaska groundfish
fisheries are comprehensive, and NMFS
and U.S. Coast Guard law enforcement

officers conduct numerous vessel
boardings and seafood processor
inspections each year. Catch and
reporting violations occur, but are
relatively infrequent. Such violations
are prosecuted pursuant to the
Magnuson-Stevens Act.

Comment 3: Marine sanctuaries
should be established immediately and
all vessels should be excluded from
them.

Response: This action does not
address the creation of marine
sanctuaries. The concept of establishing
marine reserves is explored in the draft
environmental impact statement (EIS)
for essential fish habitat, dated January
2004. Further information on this draft
EIS may be found at the NMFS Alaska
Region website at www.fakr.noaa.gov.

Comment 4: Regional fishery
management councils do not meet the
Federal Advisory Committee Act
(FACA) rules of being balanced. Such
councils are controlled by fishing
profiteers, who dominate which quotas
are allowed.

Response: This action does not
address issues related to the
membership of regional fishery
management councils or the FACA.
Furthermore, FACA does not apply to
regional fishery management councils
(16 U.S.C. 1852(i)(1)). Council members
who are appointed by the Secretary
must comply with financial disclosure
requirements at 50 CFR 600.235(b) and
are recused from voting on any Council
decision that would have a significant
and predictable effect on a financial
interest disclosed in his or her report
(50 CFR 600.235(c)).

Comment 5: Marine resources are not
owned exclusively by commercial
fishermen and the fish in the ocean
belong to all U.S. citizens. Seals should
have some fish to eat, too.

Response: This action does not make
any revisions to the amount of fish that
may be harvested. The groundfish
fisheries off Alaska are managed within
a structure of science-based
conservation and management practices.
NMEFS limits the amount of fish that
may be harvested in the groundfish
fisheries off Alaska by setting annual
catch limits based on the best scientific
information available about each
specific stock under consideration. In
the course of considering both catch
limits and regulatory changes, NMFS
and the Council consider a broad range
of alternatives to address biological,
environmental, and economic concerns.
This process also includes an
examination of the potential impacts of
alternatives on marine mammals,
including seals.
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Comment 6: We support the proposed
changes. The proposed revisions will
increase CDQ harvesting flexibility and
decrease the administrative burden on
the State of Alaska, NMFS, and the CDQ
groups.

Response: NMFS agrees that these
revisions will increase CDQ
management flexibility and alleviate
some portion of the management burden
associated with submitting and
reviewing CDQ and PSQ transfers,
fishing plan forms, and alternative
fishing plans.

Changes from the Proposed Rule

No substantive changes are made in
this final rule from the proposed rule.

Classification

This final rule has been determined to
be not significant for purposes of
Executive Order 12866.

The NMFS prepared a final regulatory
flexibility analysis (FRFA). The FRFA
incorporates the IRFA, a summary of the
significant issues raised by the public
comments in response to the IRFA, and
NMFS responses to those comments,
and a summary of the analyses
completed to support the action. A
summary of the FRFA and how it
addresses each of the requirements in 5
U.S.C. 604(a)(1)-(5) follows. A copy of
this FRFA is available from NMFS (see
ADDRESSES).

Need for and Objectives of the Rule

A description of the need for and
objectives of this action is contained in
the preamble to the proposed rule
published in the Federal Register on
November 26, 2004 (69 FR 68865), and
in the preamble to this final rule.

Summary of Significant Issues Raised in
Public Comment

None of the comments received
specifically addressed the IRFA or the
economic impacts of this action. Two
letters of comments supporting the
action were received from two CDQ
groups, both of which are small entities
under the RFA. The CDQ groups
identified reduced reporting and
administrative burdens, along with
additional flexibility to maximize the
harvest of target species, as the reasons
for their support.

Description and Estimate of Number of
Small Entities to Which the Rule Will
Apply

The entities that will be directly
regulated by this action are the 6 CDQ
groups that represent the 65 western
Alaska communities that currently
participate in the CDQ Program, as well
as the owners and operators of vessels

harvesting CDQ on behalf of the CDQ
groups. The CDQ groups include:
Aleutian Pribilof Island Community
Development Association, Bristol Bay
Economic Development Corporation,
Central Bering Sea Fishermen’s
Association, Coastal Villages Region
Fund, Norton Sound Economic
Development Corporation, and Yukon
Delta Fisheries Development
Association. Each of these groups is
organized as a not-for-profit entity and
none is dominant in its field.
Consequently, each is a small entity
under the Regulatory Flexibility Act
(RFA). Many of the 83 vessels and at
least 3 of the 10 shoreside processors
participating in the groundfish CDQ
fisheries are small entities.

Description of Projected Reporting,
Recordkeeping, and Other Compliance
Requirements

All of this action’s primary regulatory
revisions are related to recordkeeping
and reporting requirements. These
requirements apply primarily to the
CDQ groups, because these groups
submit the CDQ and PSQ transfer
request forms, the request for approval
of an eligible vessel forms, and the
alternative fishing plans to NMFS. The
professional skills that are necessary to
prepare and submit the forms required
from a CDQ group and to provide a copy
of the signed form and alternative
fishing plan, if applicable, to vessel
operators include: (1) the ability to read,
write, and speak in English, (2) the
ability to use computer and
communications equipment, (3)
knowledge of the CDQ group’s fishing
activities, including contractual
arrangements with vessel operators and
processing plants, and quota balances,
and (4) the authority to sign and submit
documents to NMFS on behalf of the
CDQ group. These responsibilities
generally are fulfilled by a member of
the CDQ group’s professional staff. The
professional skills necessary for a vessel
operator to maintain a copy of the
signed authorization form and
alternative fishing plan, if applicable,
onboard the vessel include: (1) the
ability to read or understand verbal
instructions in English, and (2) the
organizational skills necessary to
receive a document from the CDQ
group, maintain it in legible condition,
and ensure it is accessible to U.S. Coast
Guard or NMFS enforcement officers
upon request.

Steps Taken to Minimize Economic
Impacts on Small Entities

The FRFA evaluated two alternatives:
(1) the status quo, and (2) the preferred
alternative, which will modify certain

administrative processes associated
with quota transfers, eligible vessels,
and alternative fishing plans. As part of
the assessment of the CDQ Program’s
administrative issues considered under
Amendment 71 to the BSAI FMP, the
Council, NMFS, and the State evaluated
current recordkeeping and reporting
requirements and identified several
areas where requirements could be
reduced. This provided a basis for the
preferred alternative implemented by
this action. NMFS believes that this
alternative meets the objective of the
recordkeeping and reporting
requirements of the CDQ Program by
appropriately balancing the
requirements for conservation and
management of the groundfish CDQ
fisheries under the Magnuson-Stevens
Act, with the requirements to minimize
economic burdens under both the
Magnuson-Stevens Act National
Standard 7 (minimize costs and avoid
unnecessary duplication) and the
Paperwork Reduction Act (minimize the
economic burden of recordkeeping and
reporting requirements).

Small Entity Compliance Guide

CDQ groups will be in compliance
with this rule if they follow the revised
submittal procedures for CDQ and PSQ
transfers, eligible vessels, and
alternative fishing plans. This includes:
submitting both transfer requests and
alternative fishing plans directly to
NMEFS; discontinuing the inclusion of
fishing plan forms in CDPs; requesting
approval from NMFS to designate
vessels that are eligible to fish for CDQ;
supplying vessel operators with copies
of the NMFS-approved eligible vessel
request form (and alternative fishing
plans, if applicable); and, notifying
vessel operators if their vessel’s
eligibility to fish for CDQ is removed.
Vessel operators operating on behalf of
CDQ groups will be in compliance with
this rule if they maintain a legible copy
of the NMFS-approved eligible vessel
form (and alternative fishing plan, if
applicable) aboard vessels while
harvesting, transporting, or offloading
CDQ. Copies of the final rule are
available from NMFS (see ADDRESSES)
and at the following website:
www.fakr.noaa.gov.

This rule contains a collection-of-
information requirement subject to the
Paperwork Reduction Act (PRA) and
which has been approved by OMB
under control number 0648—0269.
Public reporting burden is estimated to
average: 520 hours for a Community
Development Plan; 40 hours for a
Substantial Amendment; 8 hours for a
Technical Amendment; 30 minutes for a
CDQ or PSQ Transfer Request; 1 hour
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for a Request for Approval of an Eligible
Vessel; and 4 hours for an Alternative
Fishing Plan. The estimated time to
respond to each requirement includes
the time for reviewing instructions,
searching existing data sources,
gathering and maintaining the data
needed, and completing and reviewing
the collection of information. Send
comments regarding these burden
estimates or any other aspect of this data
collection, including suggestions for
reducing the burden, to NMFS (see
ADDRESSES) and by e-mail to

David Rostker@omb.eop.gov, or fax to
202—-395-7285.

Notwithstanding any other provision
of the law, no person is required to
respond to, and no person shall be
subject to penalty for failure to comply
with, a collection of information subject
to the requirements of the PRA, unless
that collection of information displays a
currently valid OMB control number.

List of Subjects in 50 CFR Part 679

Alaska, Fisheries, Recordkeeping and
reporting requirements.

Dated: March 17, 2005.
Rebecca Lent,
Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.
m For the reasons set out in the preamble,
50 CFR part 679 is amended as follows:

PART 679—FISHERIES OF THE
EXCLUSIVE ECONOMIC ZONE OFF
ALASKA

m 1. The authority citation for part 679
continues to read as follows:

Authority: 16 U.S.C. 773 et seq., 1801 et
seq., and 3631 et seq.; 16 U.S.C. 1540(f); Pub.
L. 105-277, Title II of Division C; Pub. L.
106-31, Sec. 3027; and Pub. L.106-554, Sec.
209.

m 2.In §679.2, revise the definitions for
“CDQ group number,” “CDQ
representative,” and “Groundfish CDQ
fishing” and add the definition for
“Eligible vessel,” in alphabetical order,
to read as follows:

§679.2 Definitions.

CDQ group number means a number
assigned to a CDQQ group by NMFS that
must be recorded and is required in all
logbooks and all reports submitted by
the CDQ group, vessels harvesting CDQ,

or processors taking deliveries of CDQ.
* * * * *

CDQ representative means any
individual who is authorized by a CDQ
group to sign documents submitted to
NMEFS on behalf of the CDQ group.

* * * * *

Eligible vessel means, for the purposes
of the CDQ Program, a fishing vessel
designated by a CDQ group to harvest
part or all of its CDQ allocation and
approved by NMFS under § 679.32(c).

* * * * *

Groundfish CDQ fishing means
fishing by an eligible vessel that results
in the catch of any groundfish CDQ
species, but that does not meet the
definition of halibut CDQ fishing.

* * * * *

m 3.In §679.5, add paragraphs (n)(3) and
(n)(4) to read as follows:

§679.5 Recordkeeping and reporting
(R&R).
* * * * *

(Il) * % %

(3) CDQ or PSQ transfer request—(i)
Who must submit a CDQ or PSQ transfer
request? A CDQQ group requesting
transfer of CDQ or PSQ to or from
another CDQ group must submit a
completed CDQ or PSQ transfer request
to NMFS.

(ii) Information required—(A)
Transferring CDQ group information.
For the group transferring CDQ, enter:
the CDQ group name or initials; the
CDQ group number as defined at
§679.2; and, the CDQ representative’s
telephone number, fax number, printed
name, and signature.

(B) Receiving CDQ group information.
For the group receiving CDQ, enter: the
CDQ group name or initials; the CDQ
group number as defined at §679.2; and,
the CDQ representative’s telephone
number, fax number, printed name, and
signature.

(C) CDQ amount transferred—(1)
Species or Species Category. For each
species for which a transfer is being
requested, enter the species name or
species category.

(2) Area. Enter the management area
associated with a species category, if
applicable.

(3) Amount transferred. Specify the
amount being transferred. For
groundfish, specify transfer amounts to
the nearest 0.001 mt. For halibut CDQ,
specify the amount in pounds (net
weight).

(D) PSQ amount transferred—(1)
Species or Species Category. For each
species for which a transfer is being
requested, enter the species name or
species category.

(2) Crab zone. For crab only, designate
the appropriate zone for each PSQ being
transferred, if applicable.

(3) Amount transferred. Specify the
amount being transferred. For crab and
salmon, specify transfer amounts in
numbers of animals. For halibut, specify
the amount to the nearest 0.001 mt.

(4) Request for approval of an eligible
vessel—(i) Who must submit a request
for approval of an eligible vessel? A
CDQ group must submit a completed
request for approval of an eligible vessel
to NMFS for each vessel that will be
groundfish CDQ fishing and for each
vessel equal to or greater than 60 ft (18.3
m) LOA that will be halibut CDQ
fishing. See §679.32(c) for more
information about this requirement.

(ii) Information required—(A) Vessel
information. Enter the vessel name,
Federal fisheries permit number, if
applicable, ADF&G vessel registration
number, and LOA. Indicate all the gear
types that will be used to catch CDQ.

(B) Vessel contact information. Enter
the name, mailing address, telephone
number, and e-mail address (if
available) of a contact person
representing the vessel.

(C) Method to determine CDQ and
PSQ catch. Select the method that will
be used to determine CDQ and PSQ
catch, either NMFS standard sources of
data or an alternative method. If the
selection is “NMFS standard sources of
data,” select either ““all trawl vessels
greater than or equal to 60 ft (18.3 m)
LOA using non-trawl gear” or ‘“‘catcher
vessels greater than or equal to 60 ft
(18.3 m) LOA using non-trawl gear.” If
the selection is “catcher vessels greater
than or equal to 60 ft (18.3 m) LOA
using non-trawl gear,” select either
Option 1 or Option 2, described at
§679.32(e)(2)(@iv). If an alternative
method (fishing plan) is proposed, it
must be attached to the request for
approval of an eligible vessel.

(D) Notice of submission and review.
Enter the name, telephone number, and
fax number of the CDQ representative;
the date submitted to NMFS; and
signature of the CDQ representative.

* * * * *

§679.7 [Amended]

m 4.In §679.7, remove paragraph (d)(24)
and redesignate paragraph (d)(25) as
(d)(24).

m 5.In §679.30, remove paragraphs
(f)(6), and (g)(4)(iv)(H); redesignate
paragraph (f)(7) as (f)(6); and revise
paragraph (a) introductory text,
paragraphs (a)(5), (), (g)(4)(ii), and
(g)(4)(iv)(G) to read as follows:

§679.30 General CDQ regulations.

(a) Application procedure. The CDQ
program is a voluntary program.
Allocations of CDQ and PSQ are made
to CDQ groups and not to vessels or
processors fishing under contract with
any CDQ group. Any vessel or processor
harvesting or processing CDQ or PSQ on
behalf of a CDQ group must comply
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with all other requirements of this part.
Allocations of CDQ and PSQ are harvest
privileges that expire upon the
expiration of the CDP. When a CDP
expires, further CDQ allocations are not
implied or guaranteed, and a qualified
applicant must re-apply for further
allocations on a competitive basis with
other qualified applicants. The CDQ
allocations provide the means for CDQ
groups to complete their CDQ projects.
A qualified applicant may apply for
CDQ and PSQ allocations by submitting
a proposed CDP to the State during the
CDQ application period that is
announced by the State. A proposed
CDP must include the following
information:

(5) Harvesting plans. A narrative
description of how the CDQ group
intends to harvest and process its CDQ
allocations, including a description of
the target fisheries, the types of vessels
and processors that will be used, the
locations and methods of processing,
and the CDQ group’s proposed partners.

(e) Transfers—(1) Transfer of annual
CDQ and PSQ. CDQ groups may request
that NMFS transfer CDQ or PSQ from
one group to another group by each
group submitting a completed transfer
request as described in § 679.5(n)(3).
NMFS will approve the transfer request
if the CDQ group transferring quota to
another CDQ group has sufficient quota
available for transfer. If NMFS approves
the request, NMFS will make the
requested transfer(s) by decreasing the
account balance of the CDQ group from
which the CDQ or PSQ species is
transferred and by increasing the
account balance of the CDQ group
receiving the transferred CDQ or PSQ
species. NMFS will not approve
transfers to cover overages of CDQ or
PSQ. The CDQ or PSQ will be
transferred as of the date NMFS
approves the transfer request and is
effective only for the remainder of the
calendar year in which the transfer
occurs.

(2) Transfer of CDQ and PSQ
allocation. CDQQ groups may request that
some or all of one group’s CDQ or PSQ
allocation, as defined at §679.2, be
transferred by NMFS to another group
by each group filing an amendment to
its respective CDP through the CDP
substantial amendment process set forth
at paragraph (g)(4) of this section. The
CDQ or PSQ allocation will be
transferred as of January 1 of the
calendar year following the calendar
year NMFS approves the amendments of
both groups and is effective for the
duration of the CDPs. Transfers of CDQ

and PSQ allocations must be in whole

integer percentages.
* * * * *

* % %

Ei]) * % %

(ii) NMFS will notify the State in
writing of the approval or disapproval of
the amendment within 30 days of
receipt of both the amendment and the
State’s recommendation. Once a
substantial amendment is approved by
NMFS, the amendment will be effective
for the duration of the CDP.

* * * * *

(iv) * % %
(G) Any transfer of a CDQ allocation

or a PSQ allocation.
* * * * *

m 6.In § 679.32, redesignate paragraph
(d) as (e), and paragraph (c) as (d); revise
paragraphs (a) and newly redesignated
paragraph (e)(2) introductory text; and
add new paragraphs (c) and (e)(3) to read
as follows:

§679.32 Groundfish and halibut CDQ
catch monitoring.

(a) Applicability. This section
contains requirements for CDQ groups,
operators of vessels, and managers of
processors that harvest and/or process
groundfish CDQ, including vessels
equal to or greater than 60 ft (18.3 m)
LOA that are halibut CDQ fishing.

* * * * *

(c) Vessels eligible for groundfish and
halibut CDQ fisheries. The following
information must be provided by the
CDQ group for all vessels that are
groundfish CDQ fishing and all vessels
equal to or greater than 60 ft (18.3 m)
LOA that are halibut CDQ fishing.

(1) Request for approval of an eligible
vessel. Prior to a vessel participating in
the CDQ fishery, a CDQ group must
submit to NMFS a completed request for
approval of an eligible vessel as
described at § 679.5(n)(4). NMFS will
approve all vessels for which a
completed request is submitted. Once
approved, a vessel will remain eligible
until December 31 of the last year in the
current CDQ allocation cycle under
§679.30(d), or until the CDQ group
removes the vessel from eligibility
under paragraph (c)(2) of this section. A
list of eligible vessels for each CDQ
group will be publicly available from
the Alaska Regional Office or on the
NMFS website at http://
www.fakr.noaa.gov. The CDQ group
must provide a copy of the NMFS-
approved eligible vessel request to the
operator of the approved vessel. The
vessel operator must maintain a copy of
the eligible vessel request approved by
NMFS onboard the vessel at all times

while harvesting, transporting, or
offloading CDQ.

(2) Removing a vessel from eligibility.
A CDQ group may remove a vessel from
eligibility to harvest CDQ on its behalf
by advising NMFS by letter of the
removal. Removal of a vessel from
eligibility to harvest CDQ will be
effective on the date that NMFS
approves the request and notifies the
CDQ group of NMFS’s approval. Upon
receipt of notification of NMFS’s
approval, the CDQ group must notify
the operator of the vessel of the vessel’s
removal from eligibility to harvest CDQ
on behalf of the CDQ group.

* * * * *

(e) * % *

(2) Verification of CDQ and PSQ catch
reports. CDQ groups may specify the
sources of data listed below as the
sources they will use to determine CDQ
and PSQ catch on the CDQ catch report
by specifying “NMFS standard sources
of data” on their request for approval of
an eligible vessel. In the case of a
catcher vessel using nontrawl gear, the
CDQ group must specify on their
request for approval of an eligible vessel
whether the vessel will be retaining all
groundfish CDQ (Option 1) or
discarding some groundfish CDQ
species at sea (Option 2). CDQ species
may be discarded at sea by these vessels
only if the requirements of paragraph
(d)(2)(i1)(B) of this section are met.
NMFS will use the following sources to
verify the CDQ catch reports, unless an
alternative catch estimation procedure
is approved by NMFS under paragraph
(e)(3) of this section.

* * * * *

(3) Alternative methods for
verification of CDQ and PSQ catch. The
method to be used to determine CDQ
and PSQ catch for each vessel must be
listed by a CDQ group on the request for
approval of an eligible vessel. A CDQ
group may propose the use of an
alternative method, such as using only
one observer where normally two would
be required, sorting and weighing of all
catch by species on processor vessels, or
using larger sample sizes than could be
collected by one observer, by submitting
an alternative fishing plan attached to
its request for approval of an eligible
vessel. NMFS will review the alternative
fishing plan and approve it or notify the
qualified applicant in writing if the
proposed alternative does not meet the
requirements listed under paragraphs
(e)(3)(i) through (iv) of this section. The
CDQ group must provide a copy of the
approved alternative fishing plan to the
operator of the approved vessel. A copy
of the alternative fishing plan approved
by NMFS must be maintained onboard
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the vessel at all times while it is
operating under the alternative fishing
plan. Alternative fishing plans are valid
for the remainder of the calendar year in
which they are approved. Alternatives
to the requirement for a certified scale
or an observer sampling station will not
be approved. NMFS will review the
alternative fishing plan to determine if
it meets all of the following
requirements:

(i) The alternative proposed must
provide equivalent or better estimates
than use of the NMFS standard data

source would provide and the estimates
must be independently verifiable;

(ii) Each haul or set on an observed
vessel must be able to be sampled by an
observer for species composition;

(iii) Any proposal to sort catch before
it is weighed must ensure that the
sorting and weighing process will be
monitored by an observer; and

(iv) The time required for the level 2
observer to complete sampling, data
recording, and data communication
duties must not exceed 12 hours in each
24-hour period and the level 2 observer

must not be required to sample more
than 9 hours in each 24-hour period.
* * * * *

§§679.5, 679.7, 679.22, 679.32, and 679.50
[Amended]

m 7. In the table below, for each of the
paragraphs shown under the
“Paragraph” column, remove the phrase
indicated under the ‘“Remove’” column
and replace it with the phrase indicated
under the “Add” column for the number
of times indicated in the “Frequency”
column.

Paragraph(s) Remove Add Frequency
§679.5(n)(2)(iv) introductory text (Option 1 in the CDP). (Option 1 under § 679.32(d)(2)(ii)). 1
§679.5(n)(2)(v) introductory text (Option 2 in the CDP). (Option 2 under § 679.32(d)(2)(ii)). 1
§679.7(d)(4) eligible vessel on an approved CDP for | eligible vessel for 1
§679.7(d)(6) through (10) eligible vessel listed on an approved eligible vessel, use 1
CDP, use

§679.7(d)(11) to an eligible processor listed on an ap- | to a processor unless 1
proved CDP unless

§679.7(d)(21) approved in the CDP to approved by NMFS to 1

§679.7(f)(3)(ii) aboard, except as provided under an ap- | aboard, unless fishing on behalf of a 1
proved CDP. CDQ group and authorized under

§679.32(c).

§679.22(a)(5)(ii)

it is operating under a CDP approved by
NMFS.

it is directed fishing for pollock CDQ.

Newly redesignated §679.32(d)(1)(i)

paragraph (c)(3) or (c)(4) of this section,

paragraph (d)(3) or (d)(4) of this section,

Newly redesignated § 679.32(d)(1)(ii)

paragraph (c)(4) of this section.

paragraph (d)(4) of this section.

Newly redesignated §679.32(d)(2)(i)(A)

paragraph (c)(3) or (c)(4) of this section

paragraph (d)(3) or (d)(4) of this section

Newly redesignated § 679.32(d)(2)(ii)(A)

paragraph (c)(3) or (c)(4) of this section

paragraph (d)(3) or (d)(4) of this section

Newly redesignated §679.32(d)(4)(iv)

for the vessel in the CDP. Each

for the vessel. Each

Newly redesignated § 679.32(e)(2)(i)

the vessel, delivered to a shoreside
processor listed as eligible in the CDP,
and sorted and weighed in compliance
with paragraph (c)(3) of this section.

the vessel until delivered to a processor,
and sorted and weighed in compliance
with paragraph (d)(3) of this section.

Newly redesignated § 679.32(e)(2)(iii)

processor listed as eligible in the CDP,
and sorted and weighed in compliance
with paragraph (c)(3) of this section.

processor, and sorted and weighed in
compliance with paragraph (d)(3) of this
section.

Newly redesignated § 679.32(e)(2)(iv)(A)

paragraph (c)(3) of this section

paragraph (d)(3) of this section

§679.32(f)(3)

paragraphs (b) through (d) of this sec-
tion, including the retention of all
groundfish CDQ, if option 1 under
§679.32(c)(2)(ii) is selected in the CDP.
CcDQ

paragraphs (b) through (e) of this sec-
tion, including the retention of all
groundfish CDQ, if Option 1 under
§679.32(d)(2)(ii) is selected. CDQ

§679.50(c)(4)(ii)

unless NMFS approves a CDP author-
izing

unless NMFS approves an alternative
fishing plan under § 679.32(e)(3) author-
izing

§679.50(c)(4)(ii)

NMFS may approve a CDP authorizing

NMFS may approve an alternative fish-
ing plan authorizing

§679.50(c)(4)(ii)

NMFS will not approve a CDP that

NMFS will not approve an alternative
fishing plan that
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Paragraph(s) Remove Add Frequency
§679.50(c)(4)(v)(A) described at §679.32(c)(2)(ii)(A)) for described at § 679.32(d)(2)(ii)(A)) for 1
§ 679.50(c)(4)(v)(B) described at § 679.32(c)(2)(ii)(B)) for described at § 679.32(d)(2)(ii)(B)) for 1
§ 679.50(d)(5)(ii)(B) described at § 679.32(c)(2)(ii)(A)) for described at § 679.32(d)(2)(ii)(A)) for 1
§ 679.50(d)(5)(ii)(C) described at § 679.32(c)(2)(ii)(B)) for described at § 679.32(d)(2)(ii)(B)) for 1

[FR Doc. 05-5755 Filed 3—-23-05; 8:45 am]
BILLING CODE 3510-22-S
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Food Safety and Inspection Service

9 CFR Parts 301, 303, 317, 318, 319,
320, 325, 331, 381, 417, and 430

[Docket No. 04—001N]

Technical Meeting on Risk
Assessments of Salmonella and of
Clostridium perfringens in Ready-to-
Eat Meat and Poultry Products; Notice
of Availability and Public Meeting

AGENCY: Food Safety and Inspection
Service, USDA.

ACTION: Notice of availability,
announcement of public meeting, and
request for comments.

SUMMARY: The Food Safety and
Inspection Service (FSIS) is announcing
the availability of, and requesting public
comment on, two draft risk assessments.
The first is a quantitative risk
assessment of Salmonella in ready-to-
eat (RTE) meat and poultry products.
The second is a quantitative risk
assessment of Clostridium perfringens
in RTE and heat-treated, but not RTE,
products. The Agency prepared the draft
risk assessments to provide scientific
information in support of lethality and
stabilization performance standards that
the Agency proposed for the processing
of such products in a notice of proposed
rulemaking published February 27, 2001
(66 FR 12590). FSIS is holding a public
meeting to present and discuss these
draft risk assessments.

DATES: The public meeting is scheduled
for March 24, 2005, from 9 a.m. to 4
p.m. Submit written comments on the
draft risk assessments on or before May
9, 2005.

ADDRESSES: The public meeting will be
held at the Holiday Inn on the Hill, 415
New Jersey Avenue NW., Washington,
DC 20001; telephone (202) 638—-1616,
Fax (202) 347-1813. A tentative agenda
will be available in the FSIS docket
room (address below) and on the FSIS
Web site at http://www.fsis.usda.gov/

regulations_&_policies/
2005_Notices_Index/index.asp.

The draft risk assessments will be
available by March 18, 2005 in the FSIS
docket room (address below) and on the
FSIS Web site at http://
www.fsis.usda.gov/Science/
Risk_Assessments/index.asp.

All comments and the official
transcript of the meeting will be
available for viewing in the FSIS docket
room when they become available.

FSIS invites interested persons to
submit comments:

On the two risk assessments, by any
of the following methods:

¢ Mail, including floppy disks or CD-
ROM’s: Send to Dr. Neal Golden, Risk
Analyst, Risk Assessment Division,
Office of Public Health Science, 1400
Independence Avenue, SW., Room 333
Aerospace Center, Washington, DC
20250-3700.

¢ Hand-delivered or courier-delivered
items: Dr. Neal J. Golden, Risk Analyst,
RAD, OPHS, USDA, 901 D Street, SW.,
Rm. 333 Aerospace Center, Washington,
DC 20024.

o Electronic mail, to:
Neal.golden@fsis.usda.gov.

On other matters relating to the
proposed performance standards for
RTE products, by either of the following
methods:

e Mail, including floppy disks or CD—
ROM'’s, and hand-or courier-delivered
items: Send to Docket Clerk, U.S.
Department of Agriculture, Food Safety
and Inspection Service, 300 12th Street,
SW., Room 102 Cotton Annex,
Washington, DC 20250.

e Electronic mail, to:
fsis.regulationscomments@fsis.usda.gov.

All submissions received must
include the Agency name and docket
number 04—001N.

All comments submitted in response
to this notice, as well as research and
background information used by FSIS in
developing the documents referred to,
will be available for public inspection in
the FSIS Docket Room at the address
listed above between 8:30 a.m. and 4:30
p-m., Monday through Friday. The
comments also will be posted on the
Agency’s Web site at http://
www.fsis.usda.gov/
regulations_&_policies/
2005_Notices_Index/index.asp.

FOR FURTHER INFORMATION CONTACT: Pre-
registration for this meeting is
encouraged. Please contact Diane Jones

at (202) 720-9692 or
Diane.Jones@fsis.usda.gov. Persons
requiring a sign language interpreter
should notify Ms. Jones as soon as
possible.

SUPPLEMENTARY INFORMATION:

Background

On February 27, 2001 (66 FR 12589),
FSIS published the notice of proposed
rulemaking (NPRM) “Performance
Standards for the Production of
Processed Meat and Poultry Products.”
These proposed performance standards
would require, among other things, that
the processing methods, such as heat
treatments, fermentation, drying, or salt-
curing, used by each establishment that
produces RTE meat or poultry products
achieve specific levels of pathogen
lethality, in terms of a very low
probability that Salmonella organisms
will survive or specific logio reductions
of Salmonella in the products. FSIS also
proposed that each establishment that
produces RTE or partially cooked meat
or poultry products use product
stabilization processes, such as cooling
following a heat treatment, that limit
multiplication of C. perfringens to no
more than 1 log;o and ensure no
multiplication of C. botulinum. Partly in
response to comments received on the
NPRM, FSIS decided to conduct
scientific risk assessments of the
proposed lethality and stabilization
standards.

FSIS has recently completed a
quantitative risk assessment of
Salmonella in RTE meat and poultry
products. The risk assessment provides
important data that the Agency has been
using in deciding whether to adopt a
lethality performance standard for the
processing of RTE products, and, if so,
what the standard should be.

The Agency has also completed “A
Risk Assessment for Clostridium
perfringens in Ready-to-Eat and
Partially Cooked Foods” to estimate the
risk of diarrheal illness from C.
perfringens growth during stabilization
of the products. The relative growth of
C. botulinum during stabilization was
also evaluated. FSIS is using the
information from this risk assessment to
develop a stabilization performance
standard for the processing of such
products.

FSIS is making these risk assessments
available to the public and requests
comment on them. The Agency is also
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making available in the docket room
reference materials used in support of
the risk assessments and additional data
relating to the development of the
proposed performance standards, as
requested in comments on the NPRM.

Additional Public Notification

Public awareness of all segments of
rulemaking and policy development is
important. Consequently, in an effort to
ensure that the public and, in particular,
minorities, women, and persons with
disabilities are aware of this notice,
FSIS will announce it on-line through
the FSIS Web page located at http://
www.fsis.usda.gov/regulations/
2005_Notices_Index/.

FSIS also will make copies of this
Federal Register publication available
through the FSIS Constituent Update,
which is used to provide information
regarding FSIS policies, procedures,
regulations, Federal Register notices,
FSIS public meetings, and recalls, as
well as other types of information that
could affect or would be of interest to
our constituents and stakeholders. The
update is communicated via Listserv, a
free electronic mail subscription service
for industry, trade, and farm groups,
consumer interest groups, allied health
professionals, scientific professionals,
and other individuals who have
requested to be included. The update is
available on the FSIS Web page.
Through Listserv and the Web page,
FSIS is able to provide information to a
much broader and more diverse
audience.

In addition, FSIS offers an electronic
mail subscription service which
provides an automatic and customized
notification when popular pages are
updated, including Federal Register
publications and related documents.
This service is available at http://
www.fsis.usda.gov/news_and_events/
email_subscription/ and allows FSIS
customers to sign up for subscription
options across eight categories. Options
range from recalls to export information
to regulations, directives, and notices.
Customers can add or delete
subscriptions themselves and have the
option to protect their accounts with
passwords.

Done at Washington, DC, on March 22,
2005.
Barbara J. Masters,

Acting Administrator.
[FR Doc. 05-5951 Filed 3-22-05; 2:28 pm]
BILLING CODE 3410-DM-P

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

Office of Federal Housing Enterprise
Oversight

12 CFR Part 1731
RIN 2550-AA31

Mortgage Fraud Reporting
AGENCY: Office of Federal Housing
Enterprise Oversight, HUD.

ACTION: Extension of public comment
period.

SUMMARY: On February 25, 2005, the
Office of Federal Housing Enterprise
Oversight (OFHEQO) published a notice
of proposed rulemaking titled
“Mortgage Fraud Reporting” in the
Federal Register (70 FR 9255) that
would set forth safety and soundness
requirements with respect to mortgage
fraud reporting in furtherance of the
supervisory responsibilities of OFHEO
under the Federal Housing Enterprises
Financial Safety and Soundness Act of
1992.

OFHEO has received requests from
the Federal National Mortgage
Association and the Federal Home Loan
Mortgage Corporation for an extension
of the current comment period deadline
of March 28, 2005, to enable them to
present their respective views in a
manner that is as comprehensive and as
helpful to OFHEO as possible. In
recognition of the importance of
obtaining fully developed and
constructive comments as to the
implications of this proposed
rulemaking, OFHEO is extending the
comment period for the proposed
mortgage fraud reporting regulation
from March 28, 2005, to April 4, 2005.
The extension will ensure that all
interested parties have ample
opportunity to participate in the
rulemaking process by providing
meaningful comment in the
development of the proposed regulation.

DATES: The comment period has been
extended. Written comments on the
proposed regulation must be received by
April 4, 2005.

ADDRESSES: You may submit your
comments on the proposed regulation
and collection of information, identified
by regulatory information number (RIN)
2550—AA31, by any of the following
methods:

e U.S. Mail, United Parcel Post,
Federal Express, or Other Mail Service:
The mailing address for comments is:
Alfred M. Pollard, General Counsel,
Attention: Comments/RIN 2550-AA31,

Office of Federal Housing Enterprise
Oversight, Fourth Floor, 1700 G Street,
NW., Washington, DC 20552.

¢ Hand Delivered/Courier: The hand
delivery address is: Alfred M. Pollard,
General Counsel, Attention: Comments/
RIN 2550—-AA31, Office of Federal
Housing Enterprise Oversight, Fourth
Floor, 1700 G Street, NW., Washington,
DC 20552. The package should be
logged at the Guard Desk, First Floor, on
business days between 9 a.m. and 5 p.m.

¢ E-mail: RegComments@OFHEO.gov.
Comments to Alfred M. Pollard, General
Counsel, may be sent by e-mail at
RegComments@OFHEO.gov. Please
include RIN 2550-AA31 in the subject
line of the message.

Instructions: OFHEO requests that
comments to the proposed amendments
include the reference RIN 2550-AA31.
OFHEO further requests that comments
submitted in hard copy also be
accompanied by the electronic version
in Microsoft® Word or in portable
document format (PDF) on 3.5” disk.
Please see the section, Supplementary
Information, below, for additional
information on the posting and viewing
of comments.

FOR FURTHER INFORMATION CONTACT:
Isabella W. Sammons, Associate General
Counsel, telephone (202) 414-3790 (not
a toll-free number); Office of Federal
Housing Enterprise Oversight, Fourth
Floor, 1700 G Street, NW., Washington,
DC 20552. The telephone number for
the Telecommunications Device for the
Deaf is (800) 877—8339.

SUPPLEMENTARY INFORMATION: OFHEO
invites comments on all aspects of the
proposed regulation and will take all
comments into consideration before
issuing the final regulation. All
comments received will be posted
without change to http://
www.ofheo.gov, including any personal
information provided. Copies of all
comments received will be available for
examination by the public on business
days between the hours of 10 a.m. and
3 p.m., at the Office of Federal Housing
Enterprise Oversight, Fourth Floor, 1700
G Street NW., Washington, DC 20552.
To make an appointment to inspect
comments, please call the Office of
General Counsel at (202) 414—-6924.

Dated: March 18, 2005.
Armando Falcon Jr.,

Director, Office of Federal Housing Enterprise
Oversight.

[FR Doc. 05-5776 Filed 3—23-05; 8:45 am]
BILLING CODE 4220-01-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2005-20515; Directorate
Identifier 2005-CE-09-AD]

RIN 2120-AA64

Airworthiness Directives; Pilatus
Aircraft Ltd. Model PC-6 Airplanes

AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to adopt a
new airworthiness directive (AD) for all
Pilatus Aircraft Ltd. (Pilatus) Model PC—
6 airplanes. This proposed AD would
require you to repetitively inspect the
stabilizer-trim attachment and structural
components for cracks, corrosion, and
discrepancies and replace any defective
part with a new part. This proposed AD
would also require you to replace all
Fairchild connecting pieces, part
number 6232.0026.XX, with a Pilatus
connecting piece. This proposed AD
results from mandatory continuing
airworthiness information (MCAI)
issued by the airworthiness authority for
Switzerland. We are issuing this
proposed AD to detect and correct
defective stabilizer-trim attachments
and surrounding structural components,
which could result in failure of the
stabilizer-trim attachment. This failure
could lead to loss of control of the
airplane.

DATES: We must receive any comments
on this proposed AD by April 25, 2005.

ADDRESSES: Use one of the following to
submit comments on this proposed AD:

e DOT Docket Web site: Go to
http://dms.dot.gov and follow the
instructions for sending your comments
electronically.

e Government-wide rulemaking Web
site: Go to http://www.regulations.gov
and follow the instructions for sending
your comments electronically.

e Mail: Docket Management Facility;
U.S. Department of Transportation, 400
Seventh Street, SW., Nassif Building,
Room PL—401, Washington, DC 20590—
001.

e Fax:1-202—493-2251.

e Hand Delivery: Room PL-401 on
the plaza level of the Nassif Building,
400 Seventh Street, SW., Washington,
DC, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

To get the service information
identified in this proposed AD, contact
Pilatus Aircraft Ltd., Customer Liaison
Manager, CH-6371 Stans, Switzerland;

telephone: +41 41 619 6580; facsimile:
+41 41 619 6576; or from Pilatus
Business Aircraft Ltd., Product Support
Department, 11755 Airport Way,
Broomfield, Colorado 80021; telephone:
(303) 465—9099; facsimile: (303) 465—
6040.

To view the comments to this
proposed AD, go to http://dms.dot.gov.
This is docket number FAA-2005—
20515; Directorate Identifier 2005—CE—
09-AD.

FOR FURTHER INFORMATION CONTACT:
Doug Rudolph, Aerospace Engineer,
FAA, Small Airplane Directorate, 901
Locust, Room 301, Kansas City,
Missouri 64106; telephone: (816) 329—
4059; facsimile: (816) 329—4090.

SUPPLEMENTARY INFORMATION:

Comments Invited

How do I comment on this proposed
AD? We invite you to submit any
written relevant data, views, or
arguments regarding this proposal. Send
your comments to an address listed
under ADDRESSES. Include the docket
number, “FAA-2005-20515; Directorate
Identifier 2005—CE—-09—-AD” at the
beginning of your comments. We will
post all comments we receive, without
change, to http://dms.dot.gov, including
any personal information you provide.
We will also post a report summarizing
each substantive verbal contact with
FAA personnel concerning this
proposed rulemaking. Using the search
function of our docket Web site, anyone
can find and read the comments
received into any of our dockets,
including the name of the individual
who sent the comment (or signed the
comment on behalf of an association,
business, labor union, etc.). This is
docket number FAA-2005-20515;
Directorate Identifier 2005—CE—09—-AD.
You may review the DOT’s complete
Privacy Act Statement in the Federal
Register published on April 11, 2000
(65 FR 19477-78) or you may visit
http://dms.dot.gov.

Are there any specific portions of this
proposed AD I should pay attention to?
We specifically invite comments on the
overall regulatory, economic,
environmental, and energy aspects of
this proposed AD. If you contact us
through a nonwritten communication
and that contact relates to a substantive
part of this proposed AD, we will
summarize the contact and place the
summary in the docket. We will
consider all comments received by the
closing date and may amend this
proposed AD in light of those comments
and contacts.

Docket Information

Where can I go to view the docket
information? You may view the AD
docket that contains the proposal, any
comments received, and any final
disposition in person at the DMS Docket
Offices between 9 a.m. and 5 p.m.
(eastern standard time), Monday
through Friday, except Federal holidays.
The Docket Office (telephone 1-800—
647-5227) is located on the plaza level
of the Department of Transportation
NASSIF Building at the street address
stated in ADDRESSES. You may also view
the AD docket on the Internet at
http://dms.dot.gov. The comments will
be available in the AD docket shortly
after the DMS receives them.

Discussion

What events have caused this
proposed AD? The Federal Office for
Civil Aviation (FOCA), which is the
airworthiness authority for Switzerland,
recently notified FAA that an unsafe
condition may exist on all Pilatus Model
PC-6 airplanes. The FOCA reports that
the lower attachment bracket of the
horizontal stabilizer actuator broke on a
PC-6 airplane. This resulted in an
emergency landing outside the airport.

The FOCA reports two other instances
of total failure of the stabilizer trim
attachment on airplanes in-service.

What is the potential impact if FAA
took no action? If not detected and
corrected, defects in the stabilizer-trim
attachment and surrounding structural
components could cause the stabilizer-
trim attachment to fail. This failure
could lead to loss of control of the
airplane.

Is there service information that
applies to this subject? Pilatus has
issued PC-6 Service Bulletin No. 53—
001, dated February 16, 2005.

What are the provisions of this service
information? The service bulletin
includes procedures for:

—Inspecting the stabilizer-trim
attachment and structural
components (the fitting, the
connecting piece, the bearing fork, the
bearing support assembly, and the
auxiliary frame, as applicable) for
cracks and corrosion;

—Inspecting the diameters of the bolt
holes on the actuator attachment,
fittings, and connecting piece (as
applicable);

—Replacing any cracked, corroded, or
defective part with a new part; and

—Replacing all Fairchild connecting
pieces with a Pilatus connecting
piece.

What action did the FOCA take? The

FOCA classified this service bulletin as

mandatory and issued Swiss AD
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Number HB-2005-080, effective date
March 2, 2005, in order to ensure the
continued airworthiness of these
airplanes in Switzerland.

Did the FOCA inform the United
States under the bilateral airworthiness
agreement? These Pilatus PC-6
airplanes are manufactured in
Switzerland and are type-certificated for
operation in the United States under the
provisions of section 21.29 of the
Federal Aviation Regulations (14 CFR
21.29) and the applicable bilateral
airworthiness agreement. Fairchild also
manufactured these airplanes under a
United States licensing agreement with
Pilatus under the same type certificate.

Under this bilateral airworthiness
agreement, the FOCA has kept us
informed of the situation described
above.

FAA’s Determination and Requirements
of This Proposed AD

What has FAA decided? We have
examined the FOCA’s findings,

reviewed all available information, and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States.

Since the unsafe condition described
previously is likely to exist or develop
on other Pilatus PC—6 airplanes of the
same type design that are registered in
the United States, we are proposing AD
action to detect and correct defects in
the stabilizer-trim attachment and
surrounding structural components,
which could result in failure of the
stabilizer-trim attachment. This failure
could lead to loss of control of the
airplane.

What would this proposed AD
require? This proposed AD would
require you to incorporate the actions in
the previously-referenced service
bulletin.

How does the revision to 14 CFR part
39 affect this proposed AD? On July 10,
2002, we published a new version of 14

CFR part 39 (67 FR 47997, July 22,
2002), which governs FAA’s AD system.
This regulation now includes material
that relates to altered products, special
flight permits, and alternative methods
of compliance. This material previously
was included in each individual AD.
Since this material is included in 14
CFR part 39, we will not include it in
future AD actions.

Costs of Compliance

How many airplanes would this
proposed AD impact? We estimate that
this proposed AD affects 41 airplanes in
the U.S. registry.

What would be the cost impact of this
proposed AD on owners/operators of the
affected airplanes? We estimate the
following costs to do the proposed
inspections:

Labor cost

Parts cost

Total cost on
U.S. operators

Total cost per
airplane

11 work hours x $65 per hour = $715 ............

Not applicable

$715 | $715 x 41 = $29,315.

We estimate the following costs to do
any necessary replacements that would

be required based on the results of the
proposed inspections. We have no way

of determining the number of airplanes
that may need these replacements:

Labor cost

Parts cost

Total cost per airplane to
replace all parts

10 work hours x $65 = $650

$2,000 to replace all parts

$650 + $2,000 = $2,650.

Authority for This Rulemaking

What authority does FAA have for
issuing this rulemaking action? Title 49
of the United States Code specifies the
FAA’s authority to issue rules on
aviation safety. Subtitle I, section 106
describes the authority of the FAA
Administrator. Subtitle VII, Aviation
Programs, describes in more detail the
scope of the agency’s authority.

We are issuing this rulemaking under
the authority described in subtitle VII,
part A, subpart III, section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this AD.

Regulatory Findings

Would this proposed AD impact
various entities? We have determined
that this proposed AD would not have
federalism implications under Executive
Order 13132. This proposed AD would
not have a substantial direct effect on
the States, on the relationship between
the National Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

Would this proposed AD involve a
significant rule or regulatory action? For
the reasons discussed above, I certify
that this proposed AD:

1. Is not a “‘significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a summary of the costs
to comply with this proposed AD and
placed it in the AD Docket. You may get
a copy of this summary by sending a
request to us at the address listed under
ADDRESSES. Include “AD Docket FAA—
2005-20515; Directorate Identifier
2005-CE-09-AD” in your request.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the Federal Aviation Administration
proposes to amend 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
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§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

Pilatus Aircraft Ltd.: Docket No. FAA-2005—

20515; Directorate Identifier 2005—CE—
09-AD.

When Is the Last Date I Can Submit
Comments on This Proposed AD?

(a) We must receive comments on this
proposed airworthiness directive (AD) by
April 25, 2005.

What Other ADs Are Affected by This
Action?

(b) None.

What Airplanes Are Affected by This AD?

(c) This AD affects Model PC-6 airplanes,
all manufacturer serial numbers (MSN), that
are certificated in any category.

What Is the Unsafe Condition Presented in
This AD?

(d) This AD is the result of mandatory
continuing airworthiness information (MCAI)

issued by the airworthiness authority for
Switzerland. We are issuing this proposed
AD to detect and correct cracks in the
stabilizer-trim attachment and surrounding
structural components, which could result in
failure of the stabilizer-trim attachment. This
failure could lead to loss of control of the
airplane.

What Must I Do to Address This Problem?

(e) To address this problem, you must do
the following:

Actions

Compliance

Procedures

Inspect the following:

(i) the stabilizer-trim attachment and struc-
tural components (fitting, connecting
piece, bearing fork, bearing support as-
sembly, and auxiliary frame, as applica-
ble) for cracks and corrosion; and

(i) the diameters of the actuator attach-
ment bolt holes on the fittings, auxiliary
frame, and connecting piece (as applica-
ble) for discrepancies.

(2) If cracks are found during any inspection re-
quired in paragraph (e)(1)(i) of this AD, re-
place the defective part with a new part.

Within the next 100 hours time-in-service
(TIS) after the effective date of this AD. Re-
petitively inspect thereafter at intervals not-
to-exceed 100 hours TIS even if the part is
replaced.

Replace the defective part before further flight
after the inspection in which cracks are
found. After each replacement, continue
with the repetitive inspection requirement in
paragraph (e)(1) of this AD.

Follow Pilatus PC—6 Service Bulletin No. 53—
001, dated February 16, 2005.

Follow Pilatus PC—6 Service Bulletin No. 53—
001, dated February 16, 2005.

(8) If corrosion or discrepancies are found dur-
ing any inspection required in paragraphs
(e)(1)(i) and (e)(1)(ii) of this AD, do the fol-
lowing:

(i) replace the defective part with a new
part if the corrosion or discrepancy is be-
yond the repairable limits stated in the
service information; or

(i) repair the defective part if the corrosion
or discrepancy is within the repairable
limits stated in the service information.

Replace or repair the defective part before
further flight after the inspection in which
corrosion or discrepancies are found. After
each replacement or repair, continue with
the repetitive inspection requirement in
paragraph (e)(1) of this AD.

Follow Pilatus PC—6 Service Bulletin No. 53—
001, dated February 16, 2005.

(4) Replace all Fairchild connecting pieces, part
number (P/N) 6232.0026.XX, with a Pilatus
connecting piece, P/N 6232.0026.XX. The
Fairchild part has a rivet in the middle that is
not on the Pilatus part.

Within the next 100 hours time-in-service
(TIS) after the effective date of this AD. Re-
petitively inspect thereafter at intervals not-
to-exceed 100 hours TIS.

Follow Pilatus PC—6 Service Bulletin No. 53—
001. dated February 16, 2005.

(5) Do not install any Fairchild connecting
piece, P/N 6232.0026.XX. The Fairchild part
has a rivet in the middle that is not on the
Pilatus part.

As of the effective date of this AD

Follow Pilatus PC—6 Service Bulletin No. 53—
001, dated February 16, 2005.

Note: Even though not required in this AD,
the FAA recommends that you send all
defective parts to Pilatus at the address
specified in paragraph (h) of this AD. With
the part, include the aircraft serial number,
flying hours, and cycles.

May I Request an Alternative Method of
Compliance?

(f) You may request a different method of
compliance or a different compliance time
for this AD by following the procedures in 14
CFR 39.19. Unless FAA authorizes otherwise,
send your request to your principal

inspector. The principal inspector may add
comments and will send your request to the
Manager, Standards Office, Small Airplane
Directorate, FAA. For information on any
already approved alternative methods of
compliance, contact Doug Rudolph,
Aerospace Engineer, FAA, Small Airplane
Directorate, 901 Locust, Room 301, Kansas
City, Missouri 64106; telephone: (816) 329—
4059; facsimile: (816) 329-4090.

Is There Other Information That Relates to
This Subject?

(g) Swiss AD HB-2005-080, effective date
March 2, 2005, also addresses the subject of
this AD.

May I Get Copies of the Documents
Referenced in This AD?

(h) To get copies of the documents
referenced in this AD, Pilatus Aircraft Ltd.,
Customer Liaison Manager, CH-6371 Stans,
Switzerland; telephone: +41 41 619 6580;
facsimile: +41 41 619 6576; or from Pilatus
Business Aircraft Ltd., Product Support
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Department, 11755 Airport Way, Broomfield,
Colorado 80021; telephone: (303) 465—-9099;
facsimile: (303) 465—6040. To view the AD
docket, go to the Docket Management
Facility; U.S. Department of Transportation,
400 Seventh Street, SW., Nassif Building,
Room PL—401, Washington, DC, or on the
Internet at http://dms.dot.gov. This is docket
number FAA—-2005—-20515; Directorate
Identifier 2005—-CE-09-AD.

Issued in Kansas Gity, Missouri, on March
17, 2005.
Sandra J. Campbell,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 05-5801 Filed 3—23-05; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2004-18612; Airspace
Docket No. 04-AWA-05]

RIN 2120-AA66

Proposed Modification of the Los
Angeles Class B Airspace Area; CA

AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This proposal would modify
the Los Angeles (LAX), CA, Class B
airspace area. Specifically, this action
proposes to expand the eastern
boundary of the airspace to ensure
containment of the LAX Standard
Terminal Arrival Routes (STAR), and
correct the inefficiencies of several
existing areas identified during public
meetings and Southern California
TRACON (SCT) reviews of the airspace.
The FAA is proposing this action to
improve the flow of air traffic, enhance
safety, and reduce the potential for
midair collision in the LAX Class B
airspace area, while accommodating the
concerns of airspace users. Further, this
effort supports the FAA’s national
airspace redesign goal of optimizing
terminal and en route airspace areas to
reduce aircraft delays and improve
system capacity.

DATES: Comments must be received on
or before May 23, 2005.

ADDRESSES: Send comments about this
proposal to the Docket Management
System, U.S. Department of
Transportation, Room Plaza 401, 400
Seventh Street, SW., Washington, DC
20590—-0001. You must write FAA
Docket No. FAA-2004-18612 and
Airspace Docket No. 04—AWA-05, at the
beginning of your comments. You may

also submit comments through the
Internet at http://dms.dot.gov.

FOR FURTHER INFORMATION CONTACT: Ken
McElroy, Airspace and Rules, Office of
Air Traffic Airspace Management,
Federal Aviation Administration, 800
Independence Avenue, SW.,
Washington, DC 20591; telephone: (202)
267-8783.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.

Communications should identify both
docket numbers (FAA Docket No. FAA—
2004-18612 and Airspace Docket No.
04—AWA-05) and be submitted in
triplicate to the Docket Management
System (see ADDRESSES section for
address and phone number). You may
also submit comments through the
Internet at http://dms.dot.gov.

Commenters wishing the FAA to
acknowledge receipt of their comments
on this action must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Nos. FAA-2004-18612 and
Airspace Docket No. 04—AWA—-05.”” The
postcard will be date/time stamped and
returned to the commenter.

All communications received on or
before the specified closing date for
comments will be considered before
taking action on the proposed rule. The
proposal contained in this action may
be changed in light of comments
received. All comments submitted will
be available for examination in the
public docket both before and after the
closing date for comments. A report
summarizing each substantive public
contact with FAA personnel concerned
with this rulemaking will be filed in the
docket.

Availability of NPRM’s

An electronic copy of this document
may be downloaded through the
Internet at http://dms.dot.gov. Recently
published rulemaking documents can
also be accessed through the FAA’s Web
page at http://www.faa.gov or the
Federal Register’s Web page at http://
www.gpoaccess.gov/fr/index.html.

You may review the public docket
containing the proposal, any comments
received, and any final disposition in
person in the Dockets Office (see
ADDRESSES section for address and
phone number) between 9 a.m. and 5
p.m., Monday through Friday, except
Federal holidays. An informal docket
may also be examined during normal
business hours at the office of the
Regional Air Traffic Division, Federal
Aviation Administration, 15000
Aviation Boulevard, Lawndale, CA
90261.

Persons interested in being placed on
a mailing list for future NPRM’s should
contact the FAA’s Office of Rulemaking,
(202) 267-9677, for a copy of Advisory
Circular No. 11-2A, Notice of Proposed
Rulemaking Distribution System, which
describes the application procedure.

Background

In July 1971, the FAA issued a final
rule establishing the LAX Terminal
Control Area (TCA). This area was later
renamed as Class B airspace as a result
of the Airspace Reclassification Final
Rule (56 FR 65638). Since its
establishment, the LAX Class B airspace
area has undergone several
modifications. The current Class B
airspace area was developed in the early
1990’s and revised in 1996 (96 FR
66902). From January 2003 to February
2004, reviews were conducted by SCT
and the results presented to the
Southern California Airspace Users
Working Group (SCAUWG) at regularly
scheduled meetings. These reviews
noted several areas where boundary
locations and identification could be
improved and identified areas in need
of modification to ensure the
containment of Standard Terminal
Arrival Routes (STAR) within the LAX
Class B airspace. The proposed LAX
Class B airspace area modifications will
address these matters.

Public Input

As announced in the Federal Register
(68 FR 64832), informal airspace
meetings were held on January 20, 2004,
at the Embassy Suites Hotel El Segundo,
CA; January 22, 2004, at the James
Monroe High School, North Hills, CA;
January 27, 2004, at the Marriot Hotel,
Riverside, CA; and January 29, 2004, at
the Costa Mesa Neighborhood
Community Center, Costa Mesa, CA.
Interested airspace users had an
opportunity to present their views and
offer suggestions regarding planned
modifications to the LAX Class B
airspace area. All comments received
during the informal airspace meetings
and the subsequent comment period
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was considered in developing this
proposal.

Analysis of Comments
Proposed Area N

Five commenters suggested the FAA
raise the floor of the proposed area N to
5,500 feet. They stated raising the floor
of the proposed area N would allow
easier VFR transition for southeast
bound aircraft. They considered the
3,500 foot mandatory altitude of the
Special Air Traffic Rules Area for
southeasterly bound VFR aircraft to be
too low, especially at night. Three other
commenters suggested the FAA raise the
floor of area N from the proposed 5,000
feet to 6,000 feet. They indicated raising
the floor would provide additional
terrain clearance for aircraft
transitioning the Santa Monica
Mountains to the southeast, and would
also result in the benefit of additional
altitudes in the Special Air Traffic Rules
Area, which would provide controller
workload relief.

The FAA does not agree with these
comments. This proposal would not
change existing arrival or departure
routes or the altitudes used on these
routes. Raising the floor of the proposed
area N would not provide containment
of LAX arrival traffic within the Class B
airspace. Additionally, no changes to
the Special Air Traffic Rules Area are
associated with this proposal, therefore,
comments addressing Special Air
Traffic Rules Area changes are outside
the scope of this proposal.

Several commenters recommended
moving the northwestern boundary of
proposed area N (originally proposed
SMO 253 degree radial) further south to
allow VFR flight along the shoreline off
of Point Dume.

The FAA agrees. In response to
comments requesting more room for
VFR flight in the vicinity of Point Dume
so that VFR aircraft can follow the
shoreline, the proposed southern
boundary of area N was moved south,
and realigned along the Santa Monica
(SMO) VOR 252 degree radial. As
proposed, this will provide VFR aircraft
the flexibility to navigate over the water
along the shoreline near Point Dume.

Proposed Area H

One commenter requested that the
FAA raise the 5,000 foot floor over Palos
Verdes, to allow more GA access to and
from Torrance (TOA) and Hawthorne
(HHR) airports. Raising the floor would
make some airspace revert to Class E
airspace which means pilots would not
have to be in contact with ATC. The
commenter believes, raising the 5,000
foot floor south of LAX would provide

more available altitudes in the Special
Air Traffic Rules Area. The commenter
maintains that a higher floor would
prompt aircraft currently using the
Hollywood Park Route to move to the
Special Air Traffic Rules Area, where
communication with ATC is not
required. He believes this would reduce
the workload for the controller in the
Hollywood Park Route Sector. One
commenter suggested that the FAA
either re-route LAX turboprop
departures landing at Santa Ana (SNA)
or Ontario (ONT) around Palos Verdes,
or raise the floor altitude of the
proposed LAX Class B airspace
southeast of LAX (area H) to increase
the crossing altitude of turboprop
aircraft that overfly Palos Verdes. Four
other commenters suggested raising the
5,000 foot floor over the Palos Verdes
Peninsula (area H) to 6,000 feet. The
Mayor of Palos Verdes Estates requested
that the FAA raise the floor of the Class
B airspace over the Palos Verdes
peninsula to 7,000 feet to reduce noise
from turboprop aircraft over flights.
Additionally, the Chairman of the Los
Angeles Noise Roundtable requested the
FAA determine if the 5,000 foot floor
above the northern portion of the Palos
Verdes Peninsula could be raised in an
effort to help reduce noise from
overflights of the community.

The FAA does not agree with these
requests or suggestions for the following
reasons. This proposal does not change
existing arrival/departure routes or the
altitudes used on these routes. No
changes to the Special Air Traffic Rules
Area, Hollywood Park Route, or LAX
departure routes are associated with this
proposal, therefore, comments
addressing these items are outside the
scope of this proposal. The FAA has
reviewed the issue of raising the floor of
the proposed area H and determined
that such action would result in
departure and arrival aircraft exiting the
LAX Class B airspace area while in the
LAX terminal area. This would not be
consistent with safe and efficient
management of air traffic in the LAX
Class B airspace area. Additionally, the
FAA believes the 5,000 foot floor of the
LAX Class B in area H provides non-
participating aircraft ample airspace for
access to, from, or between the TOA and
HRR airports, which have field
elevations of 103 feet and 66 feet,
respectively.

Several commenters suggested
publishing airspace block “ID letters”
(from the Class B legal description) on
the Terminal Area Chart and publishing
the VOR radials on the proposed Los
Angeles Charted VFR Flyway Planning
Routes portion of the Terminal Area
Chart, the same as are currently shown

on the San Diego Terminal Area Chart.
Several commenters stated a preference
for visual landmarks.

The FAA agrees with these
suggestions, and will publish this
information on the Los Angeles
Terminal Area Chart and the Los
Angeles Charted VFR flyway Planning
Chart. Existing landmarks will be
retained on the charts.

Existing Areas E, F & G

Numerous comments were received
concerning the proposed description.
Several commenters suggested using
single north/south VOR radials to define
the eastern edges of proposed areas E, F,
and G, as opposed to the multiple north/
south radials presented. Other
commenters suggested the FAA simplify
the east boundary of the Class B to just
7,000 and 8,000 feet as opposed to
7,000/8,000/9,000 feet as proposed.
Another commenter pointed out that it
may be difficult to navigate the eastern
portion of the Class B on a VFR flight
direct to Lake Arrowhead from SNA
airport. Some suggested aligning the
northern boundary of the Class B with
a Pomona (POM) or Ventura (VTU) VOR
radials. One comment suggests using a
Seal Beach (SLI) radial to define the
division south of Long Beach (LGB) as
opposed to using the LGB runway 16R
extended centerline.

The FAA reviewed the possibilities
for using VOR radials to simplify the
eastern Class B boundary lines, and
agrees that re-alignment of area E, F, and
G can be matched with El Toro (ELB)
VOR radials. The ELB 332 and ELB 342
radials have been incorporated into the
propose description to define areas E, F,
and G. However, locations and useable
parameters of the Ventura and Pomona
VOR’s do not allow for their use in
defining the northern boundary of the
Class B. Moving the western boundary
of the proposed area J to match a SLI
radial would not provide containment
of LAX arrival traffic within the Class B
airspace area. Simplifying the east
boundary of the Class B to one large
7,000 or 8,000 foot area would take
more airspace than needed, creating
unnecessary airspace restrictions on
non-participating aircraft.

One commenter suggested the FAA
redefine easternmost boundaries of
proposed, new, and existing areas as
DME arcs. Another disagreed with the
use of DME arcs and preferred visual
landmarks.

The FAA does not agree with the
comments concerning DME Arc’s, but
agrees with the use of visual landmarks
to the extent practicable. Class B
airspace designed using DME Arc’s,
exclusive of other options, would not be
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compatible with operational
requirements around LAX. Considering
the unique requirements of the LAX
terminal area, adopting a Class B design
based on circles centered on the airport
reference point would create more Class
B airspace than necessary and have a
negative impact on GA operations.

A commenter suggested modifying the
southwest portion of area A, by raising
the floor from the current surface to
2,000 feet or moving the area further
offshore. Another commenter suggested
lowering the ceiling of the LAX class B
airspace from 10,000 to 8,000 feet to
accommodate small aircraft that cannot
climb above 10,000 feet.

The FAA does not agree. Raising the
floor of area A, moving it further
offshore, or lowering the ceiling of the
entire Class B airspace area, would not
provide for the containment of arrival or
departure aircraft within the confines of
the Class B airspace.

Seven comments were received in
support of the proposal, the Aircraft
Owners and Pilots Association (AOPA)
cited the work of the Southern
California Airspace User Working Group
and the collaborative efforts of the FAA
in developing this proposal. They
pointed out that the overall
modifications will prove beneficial to
the general aviation community and
result in a reduction of approximately
100 square miles of existing Class B
airspace.

The FAA agrees with these comments.
This proposal will result in an overall
reduction of 100 square miles of existing
Class B airspace.

The Proposal

The FAA is proposing an amendment
to Title 14 Code of Federal Aviation
Regulations (14 CFR) part 71 (part 71) to
modify the LAX Class B airspace area.
Specifically, this action (depicted on the
attached chart) proposes to expand the
eastern boundary to ensure the
containment of the LAX STAR’s within
Class B airspace and reconfigure several
existing areas, correcting areas of
inefficiencies identified during public
meetings and during reviews of the
existing Class B airspace area by SCT.
These proposed modifications reduce
the overall size of the LAX Class B
airspace area, improve the containment
of turbo-jet aircraft within the airspace,
and improve the alignment of lateral
boundaries with VOR radials and visual
landmarks for improved VFR
navigation.

The following are the proposed
revisions for each area of the LAX Class
B airspace area:

Area A: The east/west line along the
northwestern boundary will be aligned

to the SMO 252(M)/267(T) radial to
provide redundant reference for VFR
navigation, and allow VFR aircraft to
transition along the shoreline at Point
Dume.

Area B: No change.

Area C: The east/west and northwest/
southeast lines along the southern
boundary will be aligned with the SLI
300(M)/315(T) radial and PDZ 252(M)/
267(T) radial providing a redundant
reference for VFR navigation.

Area D: The east/west line along the
southern boundary to will be aligned
with the PDZ 252(M)/267(T) radial to
provide redundant reference for VFR
navigation.

Area E: The east/west line along the
southern boundary aligned with the
PDZ 252(M)/267(T) radial, and the
northern boundary aligned with the
SMO 071(M)/086(T) radial. The eastern
boundary will be aligned with the ELB
332(M)/347(T) radial. This modification
will align the eastern boundary with
existing VOR radials to provide
redundant reference for VFR navigation,
and lowers the floor to 7000 feet,
ensuring containment of aircraft
descending on the LAX profile.

Area F: The east/west line along the
southern boundary will be aligned with
the PDZ 252(M)/267(T) radial, and the
northern boundary aligned with the
SMO 071(M)/086(T) radial. The western
boundary will be aligned with Block E
of the Class B airspace area along ELB
332(M)/347(T) radial. The eastern
boundary will be aligned with the ELB
342(M)/357(T) radial. These
modifications will align the boundaries
with existing VOR radials providing a
redundant reference for VFR navigation,
and lower the floor to 8000 feet,
ensuring containment of aircraft
descending on the LAX profile.

Area G: The east/west line along the
southern boundary will be aligned with
the PDZ 252(M)/267(T) radial, and the
northern boundary will be aligned with
the SMO 071(M)/086(T) radial. The
western boundary will be aligned with

Block F along ELB 342(M)/357(T) radial.

The eastern boundary will be aligned
with the ELB 352(M)/007(T) radial, and
the POM 112(M)/127(T) radial. These
modifications will align the boundaries
with existing VOR radials providing a
redundant reference for VFR navigation.
This area will expand the existing LAX
Class B airspace area slightly to ensure
containment of aircraft descending on
the LAX profile.

Area H: The east/west and northwest/
southeast lines along the northern
boundary will be aligned with the SLI
300(M)/315(T) radial and PDZ 252(M)/
267(T) radial to provide a redundant
reference for VFR navigation.

Area I: The east/west line along the
northern boundary will be aligned with
the PDZ 252(M)/267(T) radial to provide
a redundant reference for VFR
navigation.

Area J: The southern boundary will be
aligned with the ELB 226(M)/241(T)
radial. The eastern boundary will be
shortened to end at the ELB 226(M)/
241(T) radial. The western boundaries
will be realigned to the LAX 127(M)/
142(T) radial and the LGB extended
runway 16R centerline. These
modifications will align the boundaries
with existing VOR radials where
possible providing a redundant
reference for VFR navigation.

Area K: The southern boundary will
be aligned with the ELB 248(M)/263(T)
radial to provide a redundant reference
for VFR navigation, and the eastern
boundary will be realigned with the
LGB extended runway 16R centerline.

Area L: The southern boundary will
be aligned with the ELB 248(M)/263(T)
radial to provide a redundant reference
for VFR navigation.

Area M: The northern boundaries will
be aligned with the SMO 252(M)/267(T)
radial andVNY 220(M)/235(T) radial to
provide a redundant reference for VFR
navigation.

Area N: The western boundary will be
aligned with the VNY 220(M)/235(T)
radial. The southern boundary aligned
with the SMO 252(M)/267(T) radial.
These modifications align the
boundaries with existing VOR radials to
provide a redundant reference for VFR
navigation.

Regulatory Evaluation Summary

Changes to Federal Regulations must
undergo several economic analyses.
First, Executive Order 12866 directs that
each Federal agency shall propose or
adopt a regulation only upon a reasoned
determination that the benefits of the
intended regulation justify its costs.
Second, the Regulatory Flexibility Act
requires agencies to analyze the
economic effect of regulatory changes
on small businesses and other small
entities. Third, the Office of
Management and Budget directs
agencies to assess the effect of
regulatory changes on international
trade. In conducting these analyses, the
FAA has determined that this proposed
rule: (1) Would generate benefits that
justify its circumnavigation costs and is
not a ‘“‘significant regulatory action” as
defined in the Executive Order; (2) is
not significant as defined in the
Department of Transportation’s
Regulatory Policies and Procedures; (3)
would not have a significant impact on
a substantial number of small entities;
(4) would not constitute a barrier to
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international trade; and (5) would not
contain any Federal intergovernmental
or private sector mandate. These
analyses are summarized here in the
preamble, and the full Regulatory
Evaluation is in the docket.

This action would modify the LAX
Class B airspace area. The proposed rule
would reconfigure the area’s lateral
boundaries.

This action would generate benefits
for system users and the FAA in the
form of enhanced operational efficiency
and simplified navigation in the LAX
terminal area. These modifications
would impose some circumnavigation
costs on operators who want to remain
outside the Class B airspace area.
Although the overall impact of our
proposal would be to reduce one
hundred square miles of the Class B
airspace in the eastern most sectors of
the Class B airspace there would be
some increase Class B airspace where
we have proposed to raise the ceiling.
Some pilots may choose to
circumnavigate the eastern sectors.
However, the cost of circumnavigation
in the “E” sector is considered to be
small. Moreover, the overall impact will
reduce circumnavigation costs because
of the reduction in the “N”” sector. We're
also proposing to reduce that sector both
laterally and vertically. Thus, the FAA
has determined this proposed rule
would be cost-beneficial.

Initial Regulatory Flexibility
Determination

The Regulatory Flexibility Act of 1980
establishes ‘““as a principle of regulatory
issuance that agencies shall endeavor,
consistent with the objective of the rule
and of applicable statutes, to fit
regulatory and informational
requirements to the scale of the
business, organizations, and
governmental jurisdictions subject to
regulation.” To achieve that principal,
the Act requires agencies to solicit and
consider flexible regulatory proposals
and to explain the rationale for their
actions. The Act covers a wide-range of
small entities, including small
businesses, not-for-profit organizations
and small governmental jurisdictions.

Agencies must perform a review to
determine whether a proposed or final
rule will have a significant economic
impact on a substantial number of small
entities. If the determination is that it
will, the agency must prepare a
regulatory flexibility analysis (RFA) as
described in the Act.

However, if an agency determines that
a proposed or final rule is not expected
to have a significant economic impact
on a substantial number of small
entities, section 605(b) of the 1980 Act

provides that the head of the agency
may so certify and an RFA is not
required. The certification must include
a statement providing the factual basis
for this determination, and the
reasoning should be clear.

This proposed rule may impose some
circumnavigation costs on individuals
operating in the LAX terminal area; but
the proposed rule would not impose any
costs on small business entities.
Operators of general aviation aircraft are
considered individuals, not small
business entities and are not included
when performing a regulatory flexibility
analysis. Flight schools are considered
small business entities. However, the
FAA assumes that they provide
instruction in aircraft equipped to
navigate in Class B airspace given they
currently provide instruction in the
LAX terminal area. Air taxis are also
considered small business entities, but
are assumed to be properly equipped to
navigate Class B airspace because it is
part of their current practice. Therefore,
these small entities should not incur
any additional costs as a result of the
proposed rule. Accordingly, pursuant to
the Regulatory Flexibility Act, 5 U.S.C.
605(b), the Federal Aviation
Administration certifies this rule would
not have a significant economic impact
on a substantial number of small
entities. The FAA solicits comments
from affected entities with respect to
this finding and determination.

International Trade Impact Assessment

The Trade Agreement Act of 1979
prohibits Federal agencies from
engaging in any standards or related
activities that create unnecessary
obstacles to the foreign commerce of the
United States. Legitimate domestic
objectives, such as safety, are not
considered unnecessary obstacles. The
statute also requires consideration of
international standards and where
appropriate, that they be the basis for
U.S. standards.

The proposed rule is not expected to
affect trade opportunities for U.S. firms
doing business overseas or for foreign
firms doing business in the United
States.

Unfunded Mandates Assessment

Title II of the Unfunded Mandates
Reform Act of 1995 (the Act), enacted as
Public Law 0104—4 on March 22, 1995,
requires each Federal agency, to the
extent permitted by law, to prepare a
written assessment of the effects of any
Federal mandate in a proposed or final
agency rule that may result in the
expenditure of $100 million or more
(when adjusted annually for inflation)
in any one year by State, local, and

tribal governments in the aggregate, or
by the private sector. Section 204(a) of
the Act, 2 U.S.C. 1534(a), requires the
Federal agency to develop an effective
process to permit timely input by
elected officers (or their designees) of
State, local, and tribal governments on
a proposed ‘“‘significant
intergovernmental mandate.” A
“significant intergovernmental
mandate” under the Act is any
provision in a Federal agency regulation
that would impose an enforceable duty
upon State, local, and tribal
governments in the aggregate of $100
million (adjusted annually for inflation)
in any one year. Section 203 of the Act,
2 U.S.C. 1533, which supplements
section 204(a), provides that, before
establishing any regulatory
requirements that might significantly or
uniquely affect small governments, the
agency shall have developed a plan,
which, among other things, must
provide for notice to potentially affected
small governments, if any, and for a
meaningful and timely opportunity for
these small governments to provide
input in the development of regulatory
proposals.

This proposed rule does not contain
any Federal intergovernmental or
private sector mandates. Therefore, the
requirements of Title II of the Unfunded
Mandates Reform Act of 1995 do not
apply.

Paperwork Reduction Act

In accordance with the Paperwork
Reduction Act of 1980 (Pub. L. 96-511),
there are no requirements for
information collection associated with
this action.

Conclusion

In view of the minimal or zero cost of
compliance of this action and the
enhancements to operational efficiency,
the FAA has determined that this action
would be cost-beneficial.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR part 71 as
follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

1. The authority citation for part 71
continues to read as follows:
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Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9M,
Airspace Designations and Reporting
Points, dated August 30, 2004, and
effective September 16, 2004, is
amended as follows:

Paragraph 3000 Subpart B-Class B
Airspace.
* * * * *

AWP CA B Los Angeles, CA [Revised]

Los Angeles International Airport (Primary
Airport)

(Lat. 33°56’55” N., long. 118°24'49” W.)

Area A. That airspace extending upward
from the surface to 10,000 feet MSL
beginning at

Lat. 33°59’50” N., long. 118°44’43” W.

Lat. 34°00°23” N, long. 118°32"33” W.

Lat. 33°57°42” N, long. 118°27"23” W.
Ballona Creek/Pacific Ocean

Lat. 33°57°42” N, long. 118°22’10” W.
Manchester/405 Fwy

Lat. 34°01°00” N., long. 118°15’00” W.

Lat. 33°55’48” N., long. 118°13’52” W. SLI
300(M/315(T)10 DME

Lat. 33°55’51” N., long. 118°26’05” W.
Imperial Hwy/Pacific Ocean

Lat. 33°45’34” N., long. 118°27'01” W.
LIMBO intersection

Lat. 33°45'14” N, long. 118°3229” W.
INISH intersection to point of beginning.

Area B. That airspace extending upward from
2,000 feet MSL to and including 10,000
feet MSL beginning at

Lat. 34°01°00” N., long. 118°15’00” W.

Lat. 34°00°01” N., long. 118°07'58” W.
Garfield Washington Blvd

Lat. 33°56’10” N., long. 118°07'21” W.
Stonewood Center

Lat. 33°55’48” N., long. 118°13’52” W. SLI
300(M)/315(T) 10 DME to point of
beginning.

Area C. That airspace extending upward from
2,500 feet MSL to and including 10,000
feet MSL beginning at

Lat. 33°57°42” N., long. 118°22’10” W.
Manchester/405 Fwy

Lat. 34°00°20” N., long. 118°23’05” W. West
Los Angeles College

Lat. 34°02°49” N., long. 118°21'48” W.

Lat. 34°06’00” N., long. 118°14’24” W.
Railroad Freight Yard

Lat. 34°06’00” N., long. 118°11'23” W.
Ernest E. Debs Regional Park

Lat. 34°02°03” N., long. 118°03'39” W. Legg
Lake

Lat. 33°58’40” N, long. 118°01'49” W.
Whittier College

Lat. 33°53’44” N., long. 118°01’52” W. PDZ
252(M)/267(T) 25.1

Lat. 33°53’17” N., long. 118°10'50” W.
Dominguez High School

Lat. 33°55’48” N., long. 118°13’52” W. SLI
300(M)/315(T) 10 DME

Lat. 33°56’10” N., long. 118°07'21” W.
Stonewood Center

Lat. 34°00°01” N., long. 118°07'58” W.
Garfield/Washington Blvd

Lat. 34°01°00” N., long. 118°15’00” W. to
point of beginning.

Area D. That airspace extending upward from
4,000 feet MSL to and including 10,000
feet MSL beginning at

Lat. 34°06’00” N., long. 118°11'23” W.
Ernest E. Debs Regional Park

Lat. 34°00°45” N., long. 117°54’03” W.

Lat. 33°57°40” N., long. 117°53"35” W.

Lat. 33°54’04” N., long. 117°54’35” W. Brea
Municipal Golf Course

Lat. 33°53’44” N., long. 118°01’52” W. PDZ
252(M)/267(T) 25.1

Lat. 33°58’40” N., long. 118°01"49” W.
Whittier College

Lat. 34°02’03” N., long. 118°03’39” W. Legg
Lake to the point of beginning.

Area E. That airspace extending upward from
7,000 feet MSL to and including 10,000
feet MSL beginning at

Lat. 33°54’04” N, long. 117°54"35” W. Brea
Municipal Golf Course

Lat. 33°54’23” N., long. 117°47°42” W.

Lat. 34°02°42” N., long. 117°50°00” W. Mt.
San Antonio College

Lat. 34°02°22” N., long. 117°59"23” W.

Lat. 34°00°45” N., long. 117°54’03” W.

Lat. 33°57’40” N., long. 117°53’35” W.

Lat. 33°54’04” N., long. 117°54"35” W. Brea
Municipal Golf Gourse to point of
beginning.

Area F. That airspace extending upward from
8,000 feet MSL to and including 10,000
feet MSL beginning at

Lat. 33°54’23” N., long. 117°47’42” W. PDZ
252(M)/267(T) ELB 332(M)/347(T)

Lat. 33°54’31” N., long. 117°44’45” W. PDZ
252(M)/267(T) ELB 342(M)/357(T)

Lat. 34°02’57” N., long. 117°45’16” W. SMO
071(M)/086(T) ELB 342(M)/357(T)

Lat. 34°02°42” N., long. 117°50°00” W. SMO
071(M)/086(T) Mt. San Antonio College
to point of beginning.

Area G. That airspace extending upward from
9,000 feet MSL to and including 10,000
feet MSL beginning at

Lat. 33°54’31” N., long. 117°44°45” W.

Lat. 33°54’39” N., long. 117°41°48” W.

Lat. 34°00°44” N., long. 117°40'54” W.

Lat. 34°02’59” N., long. 117°44’29” W.

Lat. 34°02’57” N., long. 117°45"16” W. to
point of beginning.

Area H. That airspace extending upward
from 5,000 feet MSL to and including
10,000 feet MSL beginning at

Lat. 33°53’44” N, long. 118°01’52” W. PDZ
252(M)/267(T) 25.1

Lat. 33°47°00” N., long. 118°03’17” W. Seal
Beach VORTAC Los Alamitos AFRC

Lat. 33°46’40” N., long. 118°08’53” W. SLI
251(M)/266(T) 4.7

Lat. 33°45’34” N., long. 118°27’01” W.
LIMBO Intersection/SLI 251(M)/266(T)

Lat. 33°55’51” N., long. 118°26’05” W.
Imperial Hwy/Pacific Ocean

Lat. 33°55’48” N, long. 118°13’52” W. SLI
300(M)/315(T) 10 DME

Lat. 33°53’17” N., long. 118°10’50” W.
Dominguez High School to point of
beginning.

Area I. That airspace extending upward from
6,000 feet MSL to and including 10,000
feet MSL beginning at

Lat. 33°54’04” N., long. 117°54’35” W. Brea
Municipal Golf Course

Lat. 33°47°23” N., long. 117°57°40” W.
Garden Grove Mall

Lat. 33°47°00” N., long. 118°03’17” W. Seal
Beach VORTAC/Los Alamitos AFRC

Lat. 33°53'44” N., long. 118°01’52” W. PDZ
252(M)/267(T) 25.1 to point of
beginning.

Area J. That airspace extending upward from
7,000 feet MSL to and including 10,000
feet MSL beginning at

Lat. 33°47°23” N., long. 117°57°40” W.
Garden Grove Mall

Lat. 33°35’52” N, long. 117°53'59” W.
Newport Bay

Lat. 33°31’34” N., long. 118°03"11” W.

Lat. 33°37’56” N., long. 118°09'04” W. LAX
127(M)/142(T) 22.7

Lat. 33°46'40” N., long. 118°08’53” W. SLI
251(M)/266(T)) 4.7

Lat. 33°47°00” N., long. 118°03’17” W. Seal
Beach VORTAC/Los Alamitos AFRC to
point of beginning.

Area K. That airspace extending upward from
8,000 feet MSL to and including 10,000
feet MSL beginning at

Lat. 33°37’56” N., long. 118°09’04” W. LAX
127(M)/142(T) 22.7

Lat. 33°36’09” N., long. 118°25’38” W. ELB
249(M)/264(T) 35.1

Lat. 33°45'34” N., long. 118°27°01” W.
LIMBO Intersection

Lat. 33°46’40” N., long. 118°08’53” W. SLI
251(M)/266(T) 4.7 to point of beginning.

Area L. That airspace extending upward from
5,000 feet MSL to and including 10,000
feet MSL beginning at

Lat. 33°36’09” N, long. 118°25’38” W. ELB
249(M)/264(T) 35.1

Lat. 33°35"11” N., long. 118°34’31” W. ELB
248(M)/263(T) 42.6

Lat. 33°44’27” N., long. 118°42’23” W. SLI
251(M)/266(T) 32.7

Lat. 33°45"14” N., long. 118°32’29” W.
INISH Intersection

Lat. 33°45'34” N., long. 118°27°01” W.
LIMBO Intersection to point of
beginning.

Area M. That airspace extending upward
from 2,000 feet MSL to and including
10,000 feet MSL beginning at

Lat. 33°44’27” N., long. 118°42’23” W. SLI
251(M)/266(T) 32.7

Lat. 33°58748” N., long. 118°54’27” W. VNY
220(M)/235(T) 25.3

Lat. 33°59°26” N., long. 118°53'23” W.

Lat. 33°59’50” N, long. 118°44'43” W.

Lat. 33°45"14” N., long. 118°32'29” W.
INISH Intersection to point of beginning.

Area N. That airspace extending upward
from 5,000 feet MSL to and including
10,000 feet MSL beginning at

Lat. 33°59'26” N, long. 118°53"23” W.

Lat. 34°06’00” N., long. 118°42"12” W.

Lat. 34°06’00” N., long. 118°14'24” W.
Railroad Freight Yard

Lat. 34°02°49” N, long. 118°21'48” W.

Lat. 34°00°20” N., long. 118°23’05” W. West
Los Angeles College

Lat. 33°57°42” N., long. 118°22"10” W.
Manchester/405 Hwy

Lat. 33°57°42” N., long. 118°27°23” W.
Ballona Creek/Pacific Ocean

Lat. 34°00°23” N., long. 118°32’33” W. SMO
252(M)/267(T) 4.3

Lat. 33°5950” N., long. 118°44’43” W. to
point of beginning.

* * * * *
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Issued in Washington DC, on March 3,
2005.
Edith V. Parish,
Acting Manager, Airspace and Rules.
BILLING CODE 4910-13-P
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BILLING CODE 4910-13-C
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DEPARTMENT OF TRANSPORTATION

Saint Lawrence Seaway Development
Corporation

33 CFR Part 402

[Docket No. SLSDC 2005-20518]

RIN 2135-AA21

Tariff of Tolls

AGENCY: Saint Lawrence Seaway
Development Corporation, DOT.

ACTION: Notice of proposed rulemaking.

SUMMARY: The Saint Lawrence Seaway
Development Corporation (SLSDC) and
the St. Lawrence Seaway Management
Corporation (SLSMC) of Canada, under
international agreement, jointly publish
and presently administer the St.
Lawrence Seaway Tariff of Tolls in their
respective jurisdictions. The Tariff sets
forth the level of tolls assessed on all
commodities and vessels transiting the
facilities operated by the SLSDC and the
SLSMC. The SLSDC will be revising its
regulations to reflect the fees and
charges levied by the SLSMC in Canada
starting in the 2005 navigation season,
which are effective only in Canada. The
SLSDC also proposes an amendment to
increase the charge per pleasure craft
per lock transited for full or partial
transit of the Seaway. Since this latter
proposed amendment would apply in
the United States, comments are invited
on this amendment only. (See
SUPPLEMENTARY INFORMATION.)

DATES: Any party wishing to present
views on the proposed amendment may
file comments with the Corporation on
or before April 25, 2005.

ADDRESSES: You may submit comments
[identified by DOT DMS Docket Number
SLSDC 2005-20518] by any of the
following methods:

e Web Site: http://dms.dot.gov.
Follow the instructions for submitting
comments on the DOT electronic docket
site.

e Fax: 1-202-493-2251.

e Mail: Docket Management Facility;
U.S. Department of Transportation, 400
Seventh Street, SW., Nassif Building,
Room PL—401, Washington, DC 20590—
001.

e Hand Delivery: Room PL-401 on
the plaza level of the Nassif Building,
400 Seventh Street, SW., Washington,
DC, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

¢ Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
online instructions for submitting
comments.

Instructions: All submissions must
include the agency name and docket

number or Regulatory Identification
Number (RIN) for this rulemaking. Note
that all comments received will be
posted without change to http://
dms.dot.gov, including any personal
information provided. Please see the
Privacy Act heading under Regulatory
Notices.

Docket: For access to the docket to
read background documents or
comments received, go to http://
dms.dot.gov at any time or to Room PL—
401 on the plaza level of the Nassif
Building, 400 Seventh Street, SW.,
Washington, DC, between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Craig H. Middlebrook, Acting Chief
Counsel, Saint Lawrence Seaway
Development Corporation, 400 Seventh
Street, SW., Washington, DC 20590,
(202) 366—0091.

SUPPLEMENTARY INFORMATION: The Saint
Lawrence Seaway Development
Corporation (SLSDC) and the St.
Lawrence Seaway Management
Corporation (SLSMC) of Canada, under
international agreement, jointly publish
and presently administer the St.
Lawrence Seaway Tariff of Tolls
(Schedule of Fees and Charges in

Canada) in their respective jurisdictions.

The Tariff sets forth the level of tolls
assessed on all commodities and vessels
transiting the facilities operated by the
SLSDC and the SLSMC. The SLSDC is
proposing to revise 33 CFR 402.8,
“Schedule of Tolls”, to reflect the fees
and charges levied by the SLSMC in
Canada beginning in the 2005
navigation season. With one exception,
the changes affect the tolls for
commercial vessels and are applicable
only in Canada. The collection of tolls
by the SLSDC on commercial vessels
transiting the U.S. locks is waived by
law (33 U.S.C. 988a(a)). Accordingly, no
notice or comment is necessary on these
amendments.

The SLSDC also proposes to amend
33 CFR 402.8 to increase the charge per
pleasure craft per U.S. lock transited
from $20 to $25 U.S., or $30 Canadian.
This increase is needed due to higher
operating costs at the locks. The per
lock charge for pleasure craft transiting
the Canadian locks will remain $20
Canadian, to be collected in Canadian

dollars.
Regulatory Notices

Privacy Act: Anyone is able to search
the electronic form of all comments
received into any of our dockets by the
name of the individual submitting the
comment (or signing the comment, if
submitted on behalf of an association,

business, labor union, etc.). You may
review DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (Volume
65, Number 70; Pages 19477-78) or you
may visit http://dms.dot.gov.

Regulatory Evaluation

This proposed regulation involves a
foreign affairs function of the United
States and therefore Executive Order
12866 does not apply and evaluation
under the Department of
Transportation’s Regulatory Policies and
Procedures is not required.

Regulatory Flexibility Act
Determination

I certify this proposed regulation will
not have a significant economic impact
on a substantial number of small
entities. The St. Lawrence Seaway
Regulations and Rules primarily relate
to commercial users of the Seaway, the
vast majority of whom are foreign vessel
operators. Therefore, any resulting costs
will be borne mostly by foreign vessels.

Environmental Impact

This proposed regulation does not
require an environmental impact
statement under the National
Environmental Policy Act (49 U.S.C.
4321, et seq.) because it is not a major
Federal action significantly affecting the
quality of the human environment.

Federalism

The Corporation has analyzed this
proposed rule under the principles and
criteria in Executive Order 13132, dated
August 4, 1999, and has determined that
this proposal does not have sufficient
federalism implications to warrant a
federalism assessment.

Unfunded Mandates

The Corporation has analyzed this
proposed rule under Title II of the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104—4, 109 Stat. 48) and
determined that it does not impose
unfunded mandates on State, local, and
tribal governments and the private
sector requiring a written statement of
economic and regulatory alternatives.

Paperwork Reduction Act

This proposed regulation has been
analyzed under the Paperwork
Reduction Act of 1995 and does not
contain new or modified information
collection requirements subject to the
Office of Management and Budget
review.

List of Subjects in 33 CFR Part 402

Vessels, Waterways.
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Accordingly, the Saint Lawrence
Seaway Development Corporation
proposes to amend 33 CFR part 402,
Tariff of Tolls, as follows:

PART 402—TARIFF OF TOLLS
1. The authority citation for part 402
would continue to read as follows:

Authority: 33 U.S.C. 983(a), 984(a)(4) and
988, as amended; 49 CFR 1.52.

2. §402.8 would be revised to read as
follows:

§402.8 Schedule of tolls.

Column 1: item no./description of charges

Column 3: rate ($)
Welland Canal—Lake
Ontario to or from
Lake Erie (8 locks)

Column 2: rate ($)
Montreal to or from
Lake Ontario (5 locks)

1. Subject to item 3, for complete transit of the Seaway, a composite toll, comprising:

(1) a charge per gross registered ton of the ship, applicable whether the ship is wholly or
partially laden, or is in ballast, and the gross registered tonnage being calculated accord-
ing to prescribed rules for measurement in the United States or under the International
Convention on Tonnage Measurement of Ships, 1969, as amended from time to time.

(2) a charge per metric ton of cargo as certified on the ship’s manifest or other document,
as follows:

(a) bulk cargo
(b) general cargo .
(c) steel slab
(d) containerized cargo
(e) government aid cargo
(f) grain
(g) coal
(3) a charge per passenger per lock
(4) a charge per lock for transit of the Welland Canal in either direction by cargo ships:
(a) loaded
(b) in ballast
2. Subject to item 3, for partial transit of the Seaway

3. Minimum charge per ship per lock transited for full or partial transit of the Seaway

4. A rebate applicable to the rates of item 1 to 3

5. A charge per pleasure craft per lock transited for full or partial transit of the Seaway, includ-
ing applicable Federal taxes 1.

6. In lieu of item 1(4), for vessel carrying new cargo or returning ballast after carrying new
cargo, a charge per gross registered ton of the ship, the gross registered tonnage being cal-
culated according to item 1(1):

(a) loaded
(b) in ballast

0.1507

0.6376
1.0204
0.7305
0.6376
n/a

0.6376
0.6376
1.3680

509.22

376.23

13 per cent per lock
of the applicable
charge under items
1(1) and (2) plus
the applicable
charge under items

1(3) and (4).

.0

20 per cent per lock
of the applicable
charge under items
1(1) and (2) plus
the applicable
charge under items

20.00 .o, 20.00
N/a i n/a
20.00 .o, 20.00
N/a e 0.1500
(272 WS, 0.1100

1The applicable charge at the Saint Lawrence Seaway Development Corporation’s locks (Eisenhower, Snell) for pleasure craft is $25 U.S., or
$30 Canadian per lock. The applicable charge under item 3 at the Saint Lawrence Seaway Development Corporation’s locks (Eisenhower, Snell)
will be collected in U.S. dollars. The other amounts are in Canadian dollars and are for the Canadian Share of tolls. The collection of the U.S.

portion of tolls for commercial vessels is waived by law (33 U.S.C. 988a(a)).

Saint Lawrence Seaway Development ACTION: Proposed rule.

Corporation.
Zolggued at Washington, DC on March 11, SUMMARY: By this document, the

' Commission seeks comment on plans
Albert S. Jacquez, and principles submitted by
Administrator.

telecommunications industry groups,
and on alternative measures, for
comprehensive reform of the current
intercarrier compensation system. The
Commission seeks comment on the legal

[FR Doc. 05-5794 Filed 3—23-05; 8:45 am]
BILLING CODE 4910-61-P

FEDERAL COMMUNICATIONS issues, network interconnection issues,
COMMISSION cost recovery issues and
47 CER Chapter | implementation issues related to these

plans and alternative measures in order
to transition to a unified intercarrier
compensation regime.

[CC Docket No. 01-92; FCC 05-33]

Developing a Unified Intercarrier

Compensation Regime DATES: Submit comments on or before

May 23, 2005. Submit reply comments

AGENCY: Federal Communications on or before June 22, 2005.

Commission.

ADDRESSES: You may submit comments,
identified by CC DOCKET NO. 01-92,
by any of the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Agency Web site: http://
www.fcc.gov. Follow the instructions for
submitting comments on the Electronic
Comment Filing System (ECFS)/http://
www.fcc.gov/cgb/ecfs/.

e E-mail: To
victoria.goldberg@fcc.gov. Include CC
Docket 01-92 in the subject line of the
message.

e Fax: To the attention of Victoria
Goldberg at 202-418-1587. Include CC
Docket 01-92 on the cover page.

e Mail: All filings must be addressed
to the Commission’s Secretary, Marlene
H. Dortch, Office of the Secretary,
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Federal Communications Commission,
445 12th Street, SW., Washington, DC
20554. Parties should also send a copy
of their filings to Victoria Goldberg,
Pricing Policy Division, Wireline
Competition Bureau, Federal
Communications Commission, Room 5—
A266, 445 12th Street, SW.,
Washington, DC 20554.

e Hand Delivery/Courier: The
Commission’s contractor, Natek, Inc.,
will receive hand-delivered or
messenger-delivered paper filings for
the Commission’s Secretary at 236
Massachusetts Avenue, NE., Suite 110,
Washington, DC 20002.

—The filing hours at this location are 8
a.m. to 7 p.m.

—All hand deliveries must be held
together with rubber bands or
fasteners.

—Any envelopes must be disposed of
before entering the building.

—Commercial overnight mail (other
than U.S. Postal Service Express Mail
and Priority Mail) must be sent to
9300 East Hampton Drive, Capitol
Heights, MD 20743.

Instructions: All submissions received
must include the agency name and
docket number. All comments received
will be posted without change to
http://www.fcc.gov/cgb/ecfs/, including
any personal information provided. For
detailed instructions on submitting
comments and additional information
on the rulemaking process, see the
“Comment Filing Procedures” heading
of the SUPPLEMENTARY INFORMATION
section of this document.

FOR FURTHER INFORMATION CONTACT:
Victoria Goldberg, Wireline Competition
Bureau, Pricing Policy Division, (202)
418-7353.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Further
Notice of Proposed Rulemaking in CC
Docket No. 01-92, adopted on February
10, 2005 and released on March 3, 2005.
The complete text of this Further Notice
of Proposed Rulemaking is available for
public inspection Monday through
Thursday from 8 a.m. to 4:30 p.m. and
Friday from 8 a.m. to 11:30 a.m. in the
Commission’s Consumer and
Governmental Affairs Bureau, Reference
Information Center, Room CY-A257,
445 Twelfth Street, SW., Washington,
DC 20554. The complete text is also
available on the Commission’s Internet
site at http://www. fcc.gov. Alternative
formats are available to persons with
disabilities by contacting Brian Millin at
(202) 418-7426 or TTY (202) 418-7365.
The complete text of the Further Notice
of Proposed Rulemaking (FNPRM) may
be purchased from the Commission’s
duplicating contractor, Best Copying

and Printing, Inc., Room CY-B402, 445
Twelfth Street, SW., Washington, DC
20554, telephone (202) 863-2893,
facsimile (202) 863—2898, or e-mail at
http://www.bcpiweb.com.

Synopsis of Further Notice of Proposed
Rulemaking

1. In 2001, the Commission issued a
Notice of Proposed Rulemaking to begin
the process of intercarrier compensation
reform, In the Matter of Developing a
Unified Intercarrier Compensation
Regime, CC Docket 01-92, Notice of
Proposed Rulemaking, 66 FR 28410,
May 23, 2001 (Intercarrier
Compensation NPRM). The Commission
received extensive comment on the
Intercarrier Compensation NPRM
including several proposals for
comprehensive reform of the existing
intercarrier compensation regime
submitted by industry groups. With this
FNPRM, the Commission continues the
process of intercarrier compensation
reform by seeking comment on the
industry proposals, and on other matters
raised in response to the Intercarrier
Compensation NPRM.

2. The record in this proceeding
shows that the three basic principles
underlying existing intercarrier
compensation regimes must be re-
examined in light of significant market
developments since the adoption of the
access charge and reciprocal
compensation rules. First, the existing
compensation regimes are based on
jurisdictional and regulatory
distinctions that are not tied to
economic or technical differences
between services. These artificial
distinctions distort the
telecommunications markets at the
expense of healthy competition.
Moreover, the availability of bundled
service offerings and novel services blur
the traditional industry and regulatory
distinctions that serve as the foundation
of the current rules. Second, the existing
compensation regimes are predicated on
the recovery of average costs on a per-
minute basis. Advancements in
telecommunications infrastructure affect
the way carrier costs are incurred and
call into question to use of per-minute
pricing. Third, under the existing
regimes, the calling party’s carrier,
whether local exchange carrier (LEC),
interexchange carrier (IXC), or
commercial mobile radio service
(CMRS) provider, compensates the
called party’s carrier for terminating the
call. Developments in the ability of
consumers to manage their own
telecommunications services undermine
the premise that the calling party is the
sole cost causer and should be
responsible for all the costs of a call.

There are a number of additional criteria
the commission must consider in
assessing whether a particular proposal
will help achieve its policy goals. For
example, any proposal for reform of
compensation mechanisms should
address the impact of such changes on
network interconnection rules. In
addition, any reform proposal should
explain the Commission’s legal
authority to adopt it.

3. Acknowledging that significant
reform might be needed, the
Commission requested comment in the
Intercarrier Compensation NPRM on the
appropriate goals of intercarrier
compensation regulation in a
competitive market and discussed
specific goals that should be considered
in evaluating a new regime. Based on
the record, the Commission agrees with
commenters that any new approach
should promote economic efficiency.
Preservation of universal service is
another priority under the Act and the
Commission recognizes that fulfillment
of this mandate must be a consideration
in the development of any intercarrier
compensation regime. The Commission
also agrees that any new intercarrier
compensation approach must be
competitively and technologically
neutral.

4. Having concluded that there is an
urgent need to reform the existing
intercarrier compensation rules, the
Commission now turns to the question
of what reforms best serve the goals
identified. In the Intercarrier
Compensation NPRM, the Commission
re-evaluated the rationale for the
traditional calling party network pays
(CPNP) regimes and identified new
approaches to intercarrier
compensation, including a bill-and-keep
approach. Under a bill-and-keep
approach, neither of the interconnecting
networks charges the other network for
terminating traffic that originates on the
other carrier’s network.

5. Attached as an appendix to the
FNPRM is an analysis of comments filed
regarding bill-and-keep in response to
the Intercarrier Compensation NPRM.
The views expressed in this staff
analysis do not represent the views of,
and are not endorsed by, the
Commission.

6. In parallel with the Commission’s
consideration of the record developed in
response to the Intercarrier
Compensation NPRM, various industry
groups have been negotiating proposals
for comprehensive reform of federal and
state intercarrier compensation
mechanisms. These negotiations have
resulted in proposals from a number of
groups—the Intercarrier Compensation
Forum (ICF), the Expanded Portland
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Group (EPG), the Alliance for Rational
Intercarrier Compensation (ARIC), the
Cost-Based Intercarrier Compensation
Coalition (CBICC), and two rural LECs,
Home Telephone Company and PBT
Telecom (Home/PBT). In addition, the
Commission discusses a statement of
principles submitted by CTIA as well as
a specific reform proposal filed by
Western Wireless. The Commission also
discusses a proposal by the National
Association of State Utility Consumer
Advocates (NASUCA) that would
reduce certain intercarrier
compensation rates. Moreover, the
National Association of Regulatory
Utility Commissioners (NARUC) has
developed a set of principles that it
believes should guide any consideration
of intercarrier compensation reform.

Description of Industry Proposals

7. Intercarrier Compensation Forum
(ICF). The ICF is a diverse group of nine
carriers that represent different
segments of the telecommunications
industry. The ICF has developed a
comprehensive plan for reforming
current network interconnection,
intercarrier compensation, and
universal service rules. With respect to
network interconnection, the ICF plan
establishes default technical and
financial rules that generally require an
originating carrier to deliver traffic to
the “Edge” of a terminating carrier’s
network. With respect to compensation,
the ICF plan would reduce per-minute
termination rates from existing levels to
Zero over a six-year period. Revenue
eliminated as a result of the transition
to bill-and-keep under the ICF plan
would be replaced by a combination of
end-user charges and a new universal
service support mechanism.

8. Expanded Portland Group (EPG).
The EPG is a group of small and mid-
sized rural LECs that came together to
develop a proposal distinct from a bill-
and-keep mechanism. Stage one of the
EPG proposal is intended to address
more immediate issues arising under the
current regimes, including unidentified
or “phantom” traffic, the scope of the
ESP exemption, and the termination of
traffic in the absence of agreements
between carriers. In the second stage of
the EPG plan, all per-minute rates
would be set at the level of interstate
access charges and a new Access
Restructure Charge would be
implemented to make up any revenue
shortfall.

9. Alliance for Rational Intercarrier
Compensation (ARIC)—Fair Affordable
Comprehensive Telecom Solution
(FACTS). ARIC is comprised of small
telecommunications companies
providing service in rural, high-cost

areas. The FACTS plan developed by
ARIC calls for a unified per-minute rate
for all types of traffic that would be
capped at a level based on a carrier’s
unseparated, interoffice embedded
costs. In addition to more uniform rates,
the FACTS plan calls for local retail rate
rebalancing to benchmark levels
established by state commissions, and
includes a joint process by which the
Commission and the states review the
procedures and data to determine the
appropriate unified rates.

10. Cost-Based Intercarrier
Compensation Coalition (CBICC). The
CBICC is a coalition of competitive
LECs. Under the CBICC proposal,
carriers would adopt a single
termination rate in each geographic area
that would apply to all types of traffic.
The rate would be based on the
incumbent LEC’s cost of providing
tandem switching, transport, and end
office switching, calculated using the
Commission’s total element long-run
incremental cost (TELRIC) methodology.

11. Home Telephone Company and
PBT Telecom (Home/PBT). Home
Telephone Company and PBT Telecom
are rural LECs that developed an
alternative proposal to those advanced
by the larger groups discussed above.
Under this proposal, all carriers offering
service to customers that make
telecommunications calls would be
required to connect to the public
switched telephone network (PSTN) and
obtain numbers for assignment to
customers. The plan would replace
existing per-minute access charges and
reciprocal compensation with
connection-based intercarrier charges.

12. Western Wireless Proposal.
Western Wireless is a wireless carrier
that has been designated as an eligible
telecommunications carrier (ETC) in 14
states and the Pine Ridge Indian
reservation. On December 1, 2004,
Western Wireless submitted a reform
plan based on a unified bill-and-keep
system for all forms of traffic. This plan
would reduce per-minute compensation
rates to bill-and-keep in equal steps
using targeted reductions over a four-
year period, with a longer transition
period for small rural incumbent LECs.

13. National Association of State
Utility Consumer Advocates (NASUCA)
Principles. NASUCA advocates a
minimalist approach that addresses the
disparity among some existing
intercarrier compensation rates and
reduces certain rate levels over a five-
year period. Under the NASUCA plan,
the Commission would establish a target
rate in each year of a five-year transition
down to a rate of $0.0055 per minute.
State commissions would be encouraged
to match the target rate for intrastate

rates, but they would retain authority
concerning how to reach that rate. In
addition to its proposal, NASUCA urges
the Commission to reject efforts to
guarantee current revenue streams, such
as access revenues.

14. NARUC Principles. In an effort to
create a vehicle for evaluating the
various reform proposals developed by
the industry, a group of NARUC
commissioners and staff developed a set
of principles addressing the design and
functioning of any new intercarrier
compensation plan, as well as
prerequisites for implementation of any
plan. Among other things, NARUC
favors the application of a unified
regime to all companies that exchange
traffic over the Public Switched
Telephone Network.

15. CTIA—The Wireless Association
(CTIA) Principles. CTIA submitted a
statement of principles for the
Commission to consider as part of its
review of any proposals to reform
intercarrier compensation. CTIA
supports a bill-and-keep approach to
intercarrier compensation reform under
which carriers would have the
flexibility to design their rate structures
to recover a larger portion of costs from
end-user customers—while ensuring
that end-user rates remain affordable. In
terms of universal service reform, CTIA
supports the creation of a single, unified
universal service support mechanism
that calculates support based on the
forward-looking economic costs of
serving customers.

16. The Commission commends all
the industry parties that have been
involved in the process of developing
these proposals for their substantial
efforts to reach agreement on these
complicated issues. The Commission
also commends the work done by
NARUC in developing a set of
principles that can be used in evaluating
these proposals. Many of the principles
identified by NARUC are consistent
with the policy goals the Commission
has identified above. Given the
extensive negotiations that formed the
basis for some of these proposals, the
Commission asks parties to comment on
whether it is preferable for the
Commission to adopt a single proposal
in its entirety, rather than adopting a
modified version of any particular
proposal or attempting to combine
different components from individual
plans. The Commission seeks comment
on implementation and transition issues
if it were to adopt one proposal or
combine different components of the
plans.
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Legal Issues

17. As the Commission considers the
record developed in response to the
Intercarrier Compensation NPRM and
the specific proposals recently filed in
this proceeding, it is mindful of its
obligation to comply with the statutory
provisions governing intercarrier
compensation, such as sections
251(b)(5) and 252(d)(2) of the
Telecommunications Act of 1996,
Public Law No. 104—-104, 110 Stat. 96
(1996) (codified at 47 U.S.C. 151 et seq.)
(Act). In addition, the Commission
recognizes that any unified regime
requires reform of intrastate access
charges, which are subject to state
jurisdiction. In this section, the
Commission asks parties to consider
these and other legal issues associated
with comprehensive reform efforts.

18. Section 252(d)(2) of the Act sets
forth an ““additional cost” standard for
reciprocal compensation under section
251(b)(5). The Commission interpreted
the “additional cost”” standard of section
252(d)(2) to permit the use of the
TELRIC cost standard that was
established for interconnection and
unbundled elements. In this section, the
Commission solicits comment on
whether this standard is, or could be,
satisfied by the various reform
proposals. Additionally, if the
Commission decides to retain the
current TELRIC methodology for
reciprocal compensation, the
Commission asks parties to address
whether it should define more precisely
what costs are traffic-sensitive, and thus
recoverable through reciprocal
compensation charges, and what costs
are non-traffic-sensitive, and not
recoverable through reciprocal
compensation charges. Also, the
Commission invites comment on the
proposition that digital switching costs
no longer vary with minutes of use due
to increased processor capacity.
Additionally, the Commission solicits
comment on which components of a
wireless network should be considered
traffic sensitive. Once the Commission
identifies the traffic-sensitive costs, it
must determine whether those costs
should be recovered on a per-minute or
flat-rated capacity basis.

19. The statutory pricing standard for
reciprocal compensation (“additional
cost”) is not the same as the statutory
pricing standard for unbundled network
elements (UNEs) (cost plus a reasonable
profit) set forth in the Act. The
Commission’s experience suggests that
TELRIC is not necessarily consistent
with the “additional cost” standard.
Specifically, TELRIC measures the
average cost of providing a function,

which is not necessarily the same as the
additional cost of providing that
function. The Commission solicits
comment on whether a true incremental
cost methodology is more appropriate
for establishing “additional costs”
under section 252(d)(2).

20. The Commission seeks comment
on whether it could use its authority
under section 10 of the Act to forbear
from certain aspects of the
compensation requirement of section
251(b)(5) as part of any intercarrier
compensation reform effort. The
Commission assumes that, if any
forbearance were needed to support a
bill-and-keep regime, such forbearance
would apply only with respect to the
compensation requirement of section
251(b)(5) and not to the requirement to
enter into reciprocal arrangements for
the transport and termination of traffic.
The Commission also seeks comment on
whether the bar to forbearance
contained in section 10(d) precludes
exercise of forbearance in this case.
Assuming that it can forbear from
imposing section 251(b) obligations, the
Commission solicits comment on
whether it also should forbear from
enforcing the compensation requirement
contained in section 271(c)(2)(B)(xiii).

21. Because access charges for
intrastate traffic historically have been
an area within the exclusive jurisdiction
of state commissions, any proposal that
includes reform of intrastate
mechanisms must address the
Commission’s legal authority to
implement such reform. Accordingly,
the Commission seeks comment on
alternative legal theories under which it
could reform intrastate access charges.
The Commission also solicits comment
on whether it should refer any of the
issues related to intrastate access
charges to a Federal-State Joint Board,
and whether any of the issues addressed
in this FNPRM fall within the scope of
the mandatory referral requirement of
section 410(c) of the Act. Additionally,
the Commission seeks comment on the
legal analysis presented by the reform
proposals concerning the Commission’s
authority over intrastate access reform,
and specifically whether the changes
wrought by the 1996 Act give the
Commission the power to assert
authority over the intrastate charges at
issue in this proceeding.

22. In section 254(g) of the Act,
Congress codified the Commission’s
pre-existing geographic rate averaging
and rate integration policies. The
Commission implemented section
254(g) by adopting two requirements.
First, providers of interexchange
telecommunications services are
required to charge rates in rural and

high-cost areas that are no higher than
the rates they charge in urban areas.
This is known as the geographic rate
averaging rule. Second, providers of
interexchange telecommunications
services are required to charge rates in
each state that are no higher than those
in any other state. This is known as the
rate integration rule.

23. Absent some further reform of the
access charge regime, the Commission is
concerned that the rate averaging and
rate integration requirements eventually
will have the effect of discouraging IXCs
from serving rural areas. These
requirements may place IXCs that serve
rural areas at a competitive
disadvantage to those that focus on
serving urban areas. The Commission
asks parties to comment on the
relationship between the rate averaging
and rate integration requirements and
the access charge reform proposals
described above. Do any of the
proposals ease concerns about the
disparate impact of rate averaging and
rate integration requirements on
nationwide IXCs? If not, are there
additional steps the Commission should
take to address these concerns?

Network Interconnection Issues

24. Under section 251(c)(2)(B), an
incumbent LEC must allow a requesting
telecommunications carrier to
interconnect at any technically feasible
point. The Commission has interpreted
this provision to mean that competitive
LECs have the option to interconnect at
a single point of interconnection (POI)
per local access transport area (LATA).
In addition, the Commission’s rules
preclude a LEC from charging carriers
for traffic that originates on the LEC’s
network. In the Intercarrier
Compensation NPRM, the Commission
solicited comment on whether an
incumbent LEC should be obligated to
bear its own costs of delivering traffic to
a single POI when that POI is located
outside the calling party’s local calling
area.

25. In response to the Intercarrier
Compensation NPRM, most competitive
LECs and CMRS providers urge the
Commission to maintain the single POI
per LATA rule. Other commenters
suggest that the interconnecting carrier
selecting the POI be responsible for
some portion of the transport costs to a
POI located outside the local calling
area, or that the interconnecting carrier
establish additional POIs once certain
criteria are met.

26. The comments confirm that issues
related to the location of the POI and the
allocation of transport costs are some of
the most contentious issues in
interconnection proceedings. In
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particular, the record suggests that there
are a substantial number of disputes
related to how carriers should allocate
interconnection costs, particularly when
the physical POI is located outside the
local calling area where the call
originates or when carriers are
indirectly interconnected.

27. In this FNPRM, the Commission
solicits additional comment on changes
to its network interconnection rules to
accompany proposed changes to the
intercarrier compensation regimes. The
Commission asks parties to comment on
the network interconnection proposals
in the record and on the ICF’s proposed
default network interconnection rules.
The Commission also seeks comment on
whether it should consider different
network interconnection rules for small
incumbent LEGs or rural LECs, and
whether changing its pricing
methodology for reciprocal
compensation will have any effect on
the incentives of competitive carriers,
including CMRS providers, to establish
multiple POIs. Finally, the Commission
asks parties to address whether any
additional rule changes are needed to
harmonize the network interconnection
rules that apply to section 251(b)(5)
traffic with the rules that apply to access
traffic.

Cost Recovery Issues

28. Many of the reform proposals
include mechanisms by which some
carriers will be permitted to offset
revenues previously recovered through
interstate access charges. Other
proposals question the need to offset
revenues and oppose proposals that
include revenue guarantees or
assumptions concerning revenue
neutrality. The Commission solicits
comment on whether these
mechanisms, or something comparable,
must be adopted if it reduces or
eliminates the ability of LECs to impose
interstate switched access charges on
IXCs. The Commission asks parties to
comment on whether it should rely
solely on end-user charges, or whether
it also should rely on universal service
support mechanisms (new or existing)
to offset revenues no longer recovered
through interstate access charges.

29. Additionally, if a cap on federal
subscriber charges is needed, the
Commission asks parties to comment on
the level at which the cap should be set
if the jurisdictionally interstate costs of
providing switched access no longer are
recovered from IXCs through access
charges. The Commission also asks
parties to discuss what type of findings
it must make before using additional
universal service funding to offset lost
access charge revenues. Commenters

should also address the competitive
neutrality of any new proposed
universal service mechanism with
respect to competitive eligible
telecommunications carriers, and
should comment on alternative
approaches that would give LECs the
opportunity to recover costs previously
recovered from IXCs through interstate
access charges. The Commission also
asks parties to comment on the impact
on consumers of replacing access
charges with additional subscriber
charges and/or universal service
support.

30. As compared to price cap LECs,
rate-of-return LECs derive a much
greater share of their revenue from
access charges. Because many rate-of-
return LECs depend so heavily on
access charge revenue, some of the
proposals submitted in this proceeding
include special provisions for these
carriers. The Commission seeks
comment on the extent to which it
should give rate-of-return LECs the
opportunity to offset lost access charge
revenues with additional universal
service funding, additional subscriber
charges, or some combination of the
two. To the extent it decides that
additional universal service support
also is necessary, the Commission seeks
comment on how much additional
support it must provide and how such
support should be distributed.

31. If the Commission concludes that
additional universal service funding is
necessary, one possible approach would
be to provide such funding through the
interstate common line support (ICLS)
mechanism. Under such a methodology,
ICLS would be expanded to include not
just common line costs, but also
switching and transport costs.
Alternatively, the Commission could
create a new interstate access support
mechanism. With respect to any
proposed support methodologies,
commenters should provide a detailed
explanation as to how support should
be calculated and the administrative
burdens involved. Commenters should
also address the competitive neutrality
of any new proposed universal service
mechanisms with respect to competitive
eligible telecommunications carriers.

32. If the Commission acts to reduce
or eliminate intrastate switched access
charges, it may be necessary to give
price cap and rate-of-return LECs the
opportunity to offset those revenue
losses with alternative cost recovery
mechanisms. As with interstate access
charges, the two primary mechanisms
for doing this are increased subscriber
charges and increased universal service
funding. The Commission asks parties
to comment on how these mechanisms

should be structured to give LECs the
opportunity to offset lost intrastate
access charge revenue. The Commission
asks parties to address the same
questions concerning cost recovery of
interstate access charges as they relate to
intrastate access charges. The
Commission also seeks comment on
whether it should create a federal
mechanism to offset any lost intrastate
revenues, or whether the states should
be responsible for establishing
alternative cost recovery mechanisms
for LECs within the intrastate
jurisdiction.

Implementation Issues

33. Under the Commission’s access
charge regime, the rates, terms and
conditions under which carriers provide
interstate access services are generally
contained in tariffs filed with the
Commission. In contrast, the exchange
of traffic under section 251(b)(5) is
governed by interconnection
agreements. The Commission seeks
comment on how to reconcile these two
approaches if it moves to a unified rate
for all types of traffic. The Commission
asks parties to identify any unique
obstacles that may arise for rate-of-
return LECs in connection with a regime
based solely on agreements and to
propose solutions to overcome those
obstacles.

34. Given the substantial changes that
are possible in this rulemaking, the
Commission seeks comment on what
type of transition would be needed for
a new regime. Parties also should
address whether there are any adverse
consequences associated with
transitioning rate-of-return LECs toward
a new unified regime at a slower pace
than price cap LECs.

35. Additionally, if the Commission
moves to reduce, and possibly
eliminate, the imposition of access
charges by rate-of-return LECs, is there
any reason for states to prohibit them
from providing toll services? Parties
should discuss the benefits that might
accrue to rural customers if all rate-of-
return LECs were permitted to provide
interexchange services.

Transit Service Issues

36. Transiting occurs when two
carriers that are not directly
interconnected exchange non-access
traffic by routing the traffic through an
intermediary carrier’s network.
Typically, the intermediary carrier is an
incumbent LEC and the transited traffic
is routed from the originating carrier
through the incumbent LEC’s tandem
switch to the terminating carrier.
Although many incumbent LECs, mostly
Bell Operating Companies (BOCs),
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currently provide transit service
pursuant to interconnection agreements,
the Commission has not had occasion to
determine whether carriers have a duty
to provide transit service. In the
Intercarrier Compensation NPRM, the
Commission sought comment on issues
that arise under the current intercarrier
compensation rules when calls involve
a transit service provider, and how a
bill-and-keep regime might affect such
calls. In this section, the Commission
solicits further comment on whether
there is a statutory obligation to provide
transit services under the Act, and, if so,
what rules the Commission should
adopt to advance the goals of the Act.

37. The Commission seeks comment
on its legal authority to impose
transiting obligations. Assuming that it
has the necessary legal authority, the
Commission solicits comment on
whether it should exercise that
authority to require the provision of
transit service. If rules regarding transit
service are warranted, the Commission
seeks comment on the scope of such
regulation. The Commission also seeks
comment on the need for rules
governing the terms and conditions for
transit service offerings. Further, if the
Commission determines that rules
governing transit service are warranted,
it seeks additional comment on the
appropriate pricing methodology, if any,
for transit service.

38. Finally, the Commission
recognizes that the ability of the
originating and terminating carriers to
determine the appropriate amount and
direction of payments depends, in part,
on the billing records generated by the
transit service provider. Thus, the
Commission asks carriers to comment
on whether the current rules and
industry standards create billing records
sufficiently detailed to permit the
originating and terminating carriers to
determine the appropriate
compensation due.

CMRS Issues

39. The Commission has previously
stated that traffic to or from a CMRS
network that originates and terminates
within the same Major Trading Area
(MTA) is subject to reciprocal
compensation obligations under section
251(b)(5), rather than interstate or
intrastate access charges.
Implementation of the Local
Competition Provisions in the
Telecommunications Act of 1996 and
Interconnection between Local
Exchange Carriers and Commercial
Mobile Radio Service Providers, CC
Docket Nos. 96-98 and 95-185, First
Report and Order, 61 FR 45467, August
8, 1996. The Commission reasoned that,

because wireless license territories are
federally authorized and vary in size,
the largest FCC-authorized wireless
license territory, i.e., the MTA, would
be the most appropriate local service
area for CMRS traffic for purposes of
reciprocal compensation under section
251(b)(5).

40. Given the goal of moving toward
a more unified regime, the Commission
seeks comment on whether it should
eliminate the intraMTA rule. The
Commission further invites commenters
to discuss how parties should determine
which LEC-CMRS calls are subject to
reciprocal compensation in the absence
of the intraMTA rule.

CMRS Issues

41. CMRS providers typically
interconnect indirectly with smaller
LECs via a BOC tandem. While many
CMRS providers express willingness to
enter into compensation agreements,
they also assert that the cost of engaging
in a negotiation and arbitration process
with small incumbent LECs is often
prohibitive due to the small amount of
traffic at issue in each individual
negotiation. The Commission seeks
comment on what measures it might
adopt to reduce the costs associated
with establishing compensation
arrangements.

42. It is standard industry practice for
telecommunications carriers to compare
the NPA/NXX codes of the calling and
called party to determine the proper
rating of a call. It may be possible for an
originating LEC to change its switch
translations so that a call to an NPA/
NXX assigned to a rate center that is
local to the originating rate center must
be dialed on a 1+ basis and rated as a
toll call, rather than a local call. A LEC
may have the incentive to engage in this
practice for a variety of reasons,
including increased access revenue,
reduced reciprocal compensation
payments, and less significant transport
obligations. Alternatively, LECs may
engage in such practices pursuant to a
state requirement.

43. The Commission seeks comment
on whether it should modify any part of
the existing rating obligations of
carriers. Are there any rating issues
unique to CMRS providers or is this a
concern for other types of competitive
carriers? The Commission recognizes
that attempts to address some of the
rating issues may raise the question of
whether preemption of state
commission jurisdiction over the retail
rating of intrastate calls and the
definition of local calling areas is
necessary. Parties supporting
preemption should comment on the
source of the Commission’s authority to

preempt and the reasons why
preemption of retail rating is warranted
in this context.

Supplemental Initial Regulatory
Flexibility Analysis

44. As required by the Regulatory
Flexibility Act of 1980, as amended
(RFA), an Initial Regulatory Flexibility
Analysis (IRFA) was incorporated in the
Intercarrier Compensation NPRM. The
Commission sought written public
comment on reforming the existing
intercarrier compensation regime, on
alternate approaches to reforming that
regime, on whether those alternate
approaches will encourage efficient use
of and investment in the
telecommunications network, on
whether they will solve interconnection
problems, and on the extent to which
they are administratively feasible. The
Intercarrier Compensation NPRM also
sought comment on the IRFA. The
Commission received extensive
comment in response to the Intercarrier
Compensation NPRM, including several
comments addressing the IRFA directly.

45. With this FNPRM, the
Commission continues the process of
intercarrier compensation reform. The
Commission has prepared this present
Supplemental Initial Regulatory
Flexibility Analysis (Supplemental
IRFA) of the possible significant
economic impact on a substantial
number of small entities by the policies
and rules proposed in this FNPRM. This
Supplemental IRFA conforms to the
RFA. Written public comments are
requested on this Supplemental IRFA.
Comments must be identified as
responses to the Supplemental IRFA
and must be filed by the deadlines for
comments established in the FNPRM.
To the extent that any statement in this
Supplemental IRFA is perceived as
creating ambiguity with respect to
Commission rules or statements made in
sections of this FNPRM that precede
this Supplemental IRFA, the rules and
statements set forth in those preceding
sections are controlling. The
Commission will send a copy of this
entire FNPRM, including this
Supplemental IRFA, to the Chief
Counsel for Advocacy of the Small
Business Administration (SBA). In
addition, the FNPRM and the
Supplemental IRFA (or summaries
thereof) will be published in the Federal
Register.

Need for, and Objectives of, the
Proposed Rules

46. The Commission’s goal in this
proceeding is to reform the current
intercarrier compensation regimes and
create a more uniform regime that
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promotes efficient facilities-based
competition in the marketplace. As
discussed above, the Commission
believes that this goal will be served by
creating a technologically and
competitively neutral intercarrier
compensation regime that is consistent
with network developments. It is also
critical that this regime be implemented
in a manner that will provide regulatory
certainty, limit the need for regulatory
intervention, and preserve universal
service.

47. The current intercarrier
compensation system is governed by a
complex set of federal and state rules.
This system applies different cost
methodologies to similar services based
on traditional regulatory distinctions
that may have no bearing on the cost of
providing service, are not tied to
economic or technical differences
between services, and are increasingly
difficult to maintain. These regulatory
distinctions provide an opportunity for
regulatory arbitrage activities, and
distort the telecommunications markets
at the expense of healthy competition.

48. The current intercarrier
compensation system also does not take
into account recent developments in
service offerings, including bundled
local and long distance services, and
voice over Internet Protocol (VoIP)
services. These developments blur
traditional industry and regulatory
distinctions among various types of
services and service providers, making
it increasingly difficult to enforce the
existing regulatory regimes.
Additionally, the current intercarrier
compensation system does not account
for recent developments in
telecommunications infrastructure. The
existing intercarrier compensation
regimes are based largely on the
recovery of switching costs through per-
minute charges. As a result of
developments in telecommunications
infrastructure, it appears that most
network costs, including switching
costs, result from connections to the
network rather than usage of the
network itself. Finally, developments in
consumer control over
telecommunications services bring into
question the assumption that calling
parties receive 100 percent of the
benefits from a telephone call, a
fundamental premise of the current
intercarrier compensation regimes.

49. The Commission received several
intercarrier compensation reform
proposals in response to the NPRM. In
this FNPRM, the Commission seeks
comment on numerous legal issues it
must consider as part of intercarrier
compensation reform, whether it adopts
one of these proposals or develops a

separate approach. Specifically, the
Commission seeks comment on whether
the cost standards proposed satisfy the
requirements of the Act, on the possible
exercise of its forbearance authority, and
on the appropriate role of state
regulation in the intercarrier
compensation reform process. The
Commission also seeks comment on
proposed changes to current
interconnection rules.

50. Further, the Commission seeks
comment on its obligation to provide
cost-recovery mechanisms, the need, if
any, for new cost-recovery mechanisms,
the appropriate level of different types
of cost recovery mechanisms including
end-user charges and universal service,
and on the impact of replacing access
charges with other types of cost
recovery mechanisms. The Commission
also seeks comment on whether price
cap and rate-of-return LECs must be
treated equally with regard to cost
recovery mechanisms, whether such
treatment would be competitively
neutral, and the appropriate role for
state cost recovery mechanisms.
Additionally, the Commission seeks
comment on how best to transition from
the current regime to unified intercarrier
compensation regime. Finally, the
Commission seeks comment on
additional issues stemming from
intercarrier compensation reform
including transit service obligations, the
appropriate treatment of intraMTA
CMRS traffic, interconnection
agreement negotiation obligations, and
routing and rating of CMRS calls.

Legal Basis

51. The legal basis for any action that
may be taken pursuant to this FNPRM
is contained in sections 1-5, 7, 10, 201—
05, 207-09, 214, 218-20, 225-27, 251—
54, 256, 271, 303, 332, 403, 405, 502 and
503 of the Communications Act of 1934,
as amended, 47 U.S.C. 151-55, 157, 160,
201-05, 207-09, 214, 218-20, 225-27,
251-54, 256, 271, 303, 332, 403, 405,
502, and 503 and sections 1.1, 1.421 of
the Commission’s rules, 47 CFR 1.1,
1.421.

Description and Estimate of the Number
of Small Entities To Which the
Proposed Rules Will Apply

52. The RFA directs agencies to
provide a description of, and, where
feasible, an estimate of the number of
small entities that may be affected by
rules adopted herein. The RFA generally
defines the term “small entity” as
having the same meaning as the terms
“small business,” “small organization,”
and “small governmental jurisdiction.”
In addition, the term ““small business”
has the same meaning as the term

“small business concern’”” under the
Small Business Act. A “small business
concern’ is one that: (1) Is
independently owned and operated; (2)
is not dominant in its field of operation;
and (3) satisfies any additional criteria
established by the Small Business
Administration (SBA). 5 U.S.C. 632.

53. In this section, the Commission
further describes and estimates the
number of small entity licensees and
regulatees that may also be indirectly
affected by rules adopted pursuant to
this FNPRM. The most reliable source of
information regarding the total numbers
of certain common carrier and related
providers nationwide, as well as the
number of commercial wireless entities,
appears to be the data that the
Commission publishes in its Trends in
Telephone Service report. The SBA has
developed small business size standards
for wireline and wireless small
businesses within the three commercial
census categories of Wired
Telecommunications Carriers, Paging,
and Cellular and Other Wireless
Telecommunications. Under these
categories, a business is small if it has
1,500 or fewer employees. Below, using
the above size standards and others, the
Commission discusses the total
estimated numbers of small businesses
that might be affected by its actions.

54. Wired Telecommunications
Carriers. The SBA has developed a
small business size standard for Wired
Telecommunications Carriers, which
consists of all such companies having
1,500 or fewer employees. According to
Census Bureau data for 1997, there were
2,225 firms in this category, total, that
operated for the entire year. Of this
total, 2,201 firms had employment of
999 or fewer employees, and an
additional 24 firms had employment of
1,000 employees or more. Thus, under
this size standard, the majority of firms
can be considered small.

55. Local Exchange Carriers. Neither
the Commission nor the SBA has
developed a size standard for small
businesses specifically applicable to
local exchange services. The closest
applicable size standard under SBA
rules is for Wired Telecommunications
Carriers. Under that size standard, such
a business is small if it has 1,500 or
fewer employees. According to
Commission data, 1,310 carriers
reported that they were incumbent local
exchange service providers. Of these
1,310 carriers, an estimated 1,025 have
1,500 or fewer employees and 285 have
more than 1,500 employees. In addition,
according to Commission data, 563
companies reported that they were
engaged in the provision of either
competitive access provider services or
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competitive local exchange carrier
services. Of these 563 companies, an
estimated 472 have 1,500 or fewer
employees and 91 have more than 1,500
employees. In addition, 37 carriers
reported that they were “Other Local
Exchange Carriers.” Of the 37 “Other
Local Exchange Carriers,” an estimated
36 have 1,500 or fewer employees and
one has more than 1,500 employees.
Consequently, the Commission
estimates that most providers of local
exchange service, competitive local
exchange service, competitive access
providers, and “Other Local Exchange
Carriers” are small entities that may be
affected by the rules and policies
adopted herein.

56. Interexchange Carriers. Neither
the Commission nor the SBA has
developed a size standard for small
businesses specifically applicable to
interexchange services. The closest
applicable size standard under SBA
rules is for Wired Telecommunications
Carriers. Under that size standard, such
a business is small if it has 1,500 or
fewer employees. According to
Commission data, 281 companies
reported that they were interexchange
carriers. Of these 281 companies, an
estimated 254 have 1,500 or fewer
employees and 27 have more than 1,500
employees. Consequently, the
Commission estimates that the majority
of interexchange service providers are
small entities that may be affected by
the rules and policies adopted herein.

57. Wired Telecommunications
Carriers. The SBA has developed a
small business size standard for Wired
Telecommunications Carriers, which
consists of all such companies having
1,500 or fewer employees. According to
Census Bureau data for 1997, there were
2,225 firms in this category, total, that
operated for the entire year. Of this
total, 2,201 firms had employment of
999 or fewer employees, and an
additional 24 firms had employment of
1,000 employees or more. Thus, under
this size standard, the majority of firms
can be considered small.

58. Incumbent Local Exchange
Carriers (LECs). Neither the Commission
nor the SBA has developed a size
standard for small businesses
specifically applicable to incumbent
local exchange services. The closest
applicable size standard under SBA
rules is for Wired Telecommunications
Carriers. Under that size standard, such
a business is small if it has 1,500 or
fewer employees. According to
Commission data, 1,337 carriers
reported that they were engaged in the
provision of local exchange services. Of
these 1,337 carriers, an estimated 1,032
have 1,500 or fewer employees and 305

have more than 1,500 employees.
Consequently, the Commission
estimates that most providers of
incumbent local exchange service are
small businesses that may be affected by
the rules and policies adopted herein.

59. Competitive Local Exchange
Carriers (CLECs), Competitive Access
Providers (CAPs), and “Other Local
Exchange Carriers.” Neither the
Commission nor the SBA has developed
a size standard for small businesses
specifically applicable to providers of
competitive exchange services or to
competitive access providers or to
“Other Local Exchange Carriers,” all of
which are discrete categories under
which TRS data are collected. The
closest applicable size standard under
SBA rules is for Wired
Telecommunications Carriers. Under
that size standard, such a business is
small if it has 1,500 or fewer employees.
According to Commission data, 609
companies reported that they were
engaged in the provision of either
competitive access provider services or
competitive local exchange carrier
services. Of these 609 companies, an
estimated 458 have 1,500 or fewer
employees and 151 have more than
1,500 employees. In addition, 35
carriers reported that they were “Other
Local Service Providers.” Of the 35
“Other Local Service Providers,” an
estimated 34 have 1,500 or fewer
employees and one has more than 1,500
employees. Consequently, the
Commission estimates that most
providers of competitive local exchange
service, competitive access providers,
and “Other Local Exchange Carriers”
are small entities that may be affected
by the rules and policies adopted
herein.

60. Interexchange Carriers (IXCs).
Neither the Commission nor the SBA
has developed a size standard for small
businesses specifically applicable to
interexchange services. The closest
applicable size standard under SBA
rules is for Wired Telecommunications
Carriers. Under that size standard, such
a business is small if it has 1,500 or
fewer employees. According to
Commission data, 261 companies
reported that their primary
telecommunications service activity was
the provision of interexchange services.
Of these 261 companies, an estimated
223 have 1,500 or fewer employees and
38 have more than 1,500 employees.
Consequently, the Commission
estimates that the majority of
interexchange service providers are
small entities that may be affected by
the rules and policies adopted herein.

61. Operator Service Providers (OSPs).

Neither the Commission nor the SBA

has developed a size standard for small
businesses specifically applicable to
operator service providers. The closest
applicable size standard under SBA
rules is for Wired Telecommunications
Carriers. Under that size standard, such
a business is small if it has 1,500 or
fewer employees. According to
Commission data, 23 companies
reported that they were engaged in the
provision of operator services. Of these
23 companies, an estimated 22 have
1,500 or fewer employees and one has
more than 1,500 employees.
Consequently, the Commission
estimates that the majority of operator
service providers are small entities that
may be affected by the rules and
policies adopted herein.

62. Payphone Service Providers
(PSPs). Neither the Commission nor the
SBA has developed a size standard for
small businesses specifically applicable
to payphone service providers. The
closest applicable size standard under
SBA rules is for Wired
Telecommunications Carriers. Under
that size standard, such a business is
small if it has 1,500 or fewer employees.
According to Commission data, 761
companies reported that they were
engaged in the provision of payphone
services. Of these 761 companies, an
estimated 757 have 1,500 or fewer
employees and four have more than
1,500 employees. Consequently, the
Commission estimates that the majority
of payphone service providers are small
entities that may be affected by the rules
and policies adopted herein.

63. Prepaid Calling Card Providers.
The SBA has developed a size standard
for a small business within the category
of Telecommunications Resellers. Under
that SBA size standard, such a business
is small if it has 1,500 or fewer
employees. According to Commission
data, 37 companies reported that they
were engaged in the provision of
prepaid calling cards. Of these 37
companies, an estimated 36 have 1,500
or fewer employees and one has more
than 1,500 employees. Consequently,
the Commission estimates that the
majority of prepaid calling card
providers are small entities that may be
affected by the rules and policies
adopted herein.

64. Local Resellers. The SBA has
developed a small business size
standard for the category of
Telecommunications Resellers. Under
that size standard, such a business is
small if it has 1,500 or fewer employees.
According to Commission data, 133
carriers have reported that they are
engaged in the provision of local resale
services. Of these, an estimated 127
have 1,500 or fewer employees and six
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have more than 1,500 employees.
Consequently, the Commission
estimates that the majority of local
resellers are small entities that may be
affected by its action.

65. Toll Resellers. The SBA has
developed a small business size
standard for the category of
Telecommunications Resellers. Under
that size standard, such a business is
small if it has 1,500 or fewer employees.
According to Commission data, 625
carriers have reported that they are
engaged in the provision of toll resale
services. Of these, an estimated 590
have 1,500 or fewer employees and 35
have more than 1,500 employees.
Consequently, the Commission
estimates that the majority of toll
resellers are small entities that may be
affected by its action.

66. Other Toll Carriers. Neither the
Commission nor the SBA has developed
a size standard for small businesses
specifically applicable to “Other Toll
Carriers.” This category includes toll
carriers that do not fall within the
categories of interexchange carriers,
operator service providers, prepaid
calling card providers, satellite service
carriers, or toll resellers. The closest
applicable size standard under SBA
rules is for Wired Telecommunications
Carriers. Under that size standard, such
a business is small if it has 1,500 or
fewer employees. According to
Commission’s data, 92 companies
reported that their primary
telecommunications service activity was
the provision of other toll carriage. Of
these 92 companies, an estimated 82
have 1,500 or fewer employees and ten
have more than 1,500 employees.
Consequently, the Commission
estimates that most “Other Toll
Carriers” are small entities that may be
affected by the rules and policies
adopted herein.

67. Paging. The SBA has developed a
small business size standard for Paging,
which consists of all such firms having
1,500 or fewer employees. According to
Census Bureau data for 1997, in this
category there was a total of 1,320 firms
that operated for the entire year. Of this
total, 1,303 firms had employment of
999 or fewer employees, and an
additional seventeen firms had
employment of 1,000 employees or
more. Thus, under this size standard,
the majority of firms can be considered
small.

68. Cellular and Other Wireless
Telecommunications. The SBA has
developed a small business size
standard for Cellular and Other Wireless
Telecommunication, which consists of
all such firms having 1,500 or fewer
employees. According to Census Bureau

data for 1997, in this category there was
a total of 977 firms that operated for the
entire year. Of this total, 965 firms had
employment of 999 or fewer employees,
and an additional twelve firms had
employment of 1,000 employees or
more. Thus, under this size standard,
the majority of firms can be considered
small.

69. Broadband Personal
Communications Service. The
broadband Personal Communications
Service (PCS) spectrum is divided into
six frequency blocks designated A
through F, and the Commission has held
auctions for each block. The
Commission defined “small entity” for
Blocks C and F as an entity that has
average gross revenues of $40 million or
less in the three previous calendar
years. For Block F, an additional
classification for “very small business”
was added and is defined as an entity
that, together with its affiliates, has
average gross revenues of not more than
$15 million for the preceding three
calendar years.” These standards
defining “small entity” in the context of
broadband PCS auctions have been
approved by the SBA. No small
businesses, within the SBA-approved
small business size standards bid
successfully for licenses in Blocks A
and B. There were 90 winning bidders
that qualified as small entities in the
Block C auctions. A total of 93 small
and very small business bidders won
approximately 40 percent of the 1,479
licenses for Blocks D, E, and F. On
March 23, 1999, the Commission re-
auctioned 347 C, D, E, and F Block
licenses. There were 48 small business
winning bidders. On January 26, 2001,
the Commission completed the auction
of 422 C and F Broadband PCS licenses
in Auction No. 35. Of the 35 winning
bidders in this auction, 29 qualified as
“small”” or “very small” businesses.
Based on this information, the
Commission concludes that the number
of small broadband PCS licenses will
include the 90 winning C Block bidders,
the 93 qualifying bidders in the D, E,
and F Block auctions, the 48 winning
bidders in the 1999 re-auction, and the
29 winning bidders in the 2001 re-
auction, for a total of 260 small entity
broadband PCS providers, as defined by
the SBA small business size standards
and the Commission’s auction rules.
The Commission notes that, as a general
matter, the number of winning bidders
that qualify as small businesses at the
close of an auction does not necessarily
represent the number of small
businesses currently in service. Also,
the Commission does not generally track
subsequent business size unless, in the

context of assignments or transfers,
unjust enrichment issues are implicated.

70. Narrowband Personal
Communications Services. The
Commission has adopted a two-tiered
small business size standard in the
Narrowband PCS Second Report and
Order, 65 FR 35875, June 6, 2000. A
“small business” is an entity that,
together with affiliates and controlling
interests, has average gross revenues for
the three preceding years of not more
than $40 million. A “very small
business” is an entity that, together with
affiliates and controlling interests, has
average gross revenues for the three
preceding years of not more than $15
million. The SBA has approved these
small business size standards. In the
future, the Commission will auction 459
licenses to serve Metropolitan Trading
Areas (MTAs) and 408 response channel
licenses. There is also one megahertz of
narrowband PCS spectrum that has been
held in reserve and that the Commission
has not yet decided to release for
licensing. The Commission cannot
predict accurately the number of
licenses that will be awarded to small
entities in future actions. However, four
of the 16 winning bidders in the two
previous narrowband PCS auctions were
small businesses, as that term was
defined under the Commission’s rules.
The Commission assumes, for purposes
of this analysis, that a large portion of
the remaining narrowband PCS licenses
will be awarded to small entities. The
Commission also assumes that at least
some small businesses will acquire
narrowband PCS licenses by means of
the Commission’s partitioning and
disaggregation rules.

71. 220 MHz Radio Service—Phase I
Licensees. The 220 MHz service has
both Phase I and Phase II licenses. Phase
I licensing was conducted by lotteries in
1992 and 1993. There are approximately
1,515 such non-nationwide licensees
and four nationwide licensees currently
authorized to operate in the 220 MHz
band. The Commission has not
developed a small business size
standard for small entities specifically
applicable to such incumbent 220 MHz
Phase I licensees. To estimate the
number of such licensees that are small
businesses, the Commission applies the
small business size standard under the
SBA rules applicable to “Cellular and
Other Wireless Telecommunications”
companies. This standard provides that
such a company is small if it employs
no more than 1,500 persons. According
to Census Bureau data for 1997, there
were 977 firms in this category, total,
that operated for the entire year. Of this
total, 965 firms had employment of 999
or fewer employees, and an additional
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12 firms had employment of 1,000
employees or more. If this general ratio
continues in the context of Phase I 220
MHz licensees, the Commission
estimates that nearly all such licensees
are small businesses under the SBA’s
small business size standard.

72. 220 MHz Radio Service—Phase II
Licensees. The 220 MHz service has
both Phase I and Phase II licenses. The
Phase II 220 MHz service is a new
service, and is subject to spectrum
auctions. In the 220 MHz Third Report
and Order, 62 FR 15978, April 3, 1997,
the Commission adopted a small
business size standard for “small” and
“very small” businesses for purposes of
determining their eligibility for special
provisions such as bidding credits and
installment payments. This small
business size standard indicates that a
“small business” is an entity that,
together with its affiliates and
controlling principals, has average gross
revenues not exceeding $15 million for
the preceding three years. A “very small
business” is an entity that, together with
its affiliates and controlling principals,
has average gross revenues that do not
exceed $3 million for the preceding
three years. The SBA has approved
these small business size standards.
Auctions of Phase II licenses
commenced on September 15, 1998, and
closed on October 22, 1998. In the first
auction, 908 licenses were auctioned in
three different-sized geographic areas:
three nationwide licenses, 30 Regional
Economic Area Group (EAG) Licenses,
and 875 Economic Area (EA) Licenses.
Of the 908 licenses auctioned, 693 were
sold. Thirty-nine small businesses won
licenses in the first 220 MHz auction.
The second auction included 225
licenses: 216 EA licenses and 9 EAG
licenses. Fourteen companies claiming
small business status won 158 licenses.

73. 800 MHz and 900 MHz
Specialized Mobile Radio Licenses. The
Commission awards ““small entity’”’ and
“very small entity”” bidding credits in
auctions for Specialized Mobile Radio
(SMR) geographic area licenses in the
900 MHz bands to firms that had
revenues of no more than $15 million in
each of the three previous calendar
years, or that had revenues of no more
than $3 million in each of the previous
calendar years. The SBA has approved
these size standards. The Commission
awards ‘“‘small entity” and ‘“very small
entity” bidding credits in auctions for
Specialized Mobile Radio (SMR)
geographic area licenses in the 800 MHz
bands to firms that had revenues of no
more than $40 million in each of the
three previous calendar years, or that
had revenues of no more than $15
million in each of the previous calendar

years. These bidding credits apply to
SMR providers in the 800 MHz and 900
MHz bands that either hold geographic
area licenses or have obtained extended
implementation authorizations. The
Commission does not know how many
firms provide 800 MHz or 900 MHz
geographic area SMR service pursuant
to extended implementation
authorizations, nor how many of these
providers have annual revenues of no
more than $15 million. One firm has
over $15 million in revenues. The
Commission assumes, for purposes here,
that all of the remaining existing
extended implementation
authorizations are held by small
entities, as that term is defined by the
SBA. The Commission has held
auctions for geographic area licenses in
the 800 MHz and 900 MHz SMR bands.
There were 60 winning bidders that
qualified as small or very small entities
in the 900 MHz SMR auctions. Of the
1,020 licenses won in the 900 MHz
auction, bidders qualifying as small or
very small entities won 263 licenses. In
the 800 MHz auction, 38 of the 524
licenses won were won by small and
very small entities. The Commission
notes that, as a general matter, the
number of winning bidders that qualify
as small businesses at the close of an
auction does not necessarily represent
the number of small businesses
currently in service. Also, the
Commission does not generally track
subsequent business size unless, in the
context of assignments or transfers,
unjust enrichment issues are implicated.

74. Private and Common Carrier
Paging. In the Paging Third Report and
Order, 62 FR 16004, April 3, 1997, the
Commission developed a small business
size standard for “small businesses” and
“very small businesses” for purposes of
determining their eligibility for special
provisions such as bidding credits and
installment payments. A ‘“‘small
business” is an entity that, together with
its affiliates and controlling principals,
has average gross revenues not
exceeding $15 million for the preceding
three years. Additionally, a “very small
business” is an entity that, together with
its affiliates and controlling principals,
has average gross revenues that are not
more than $3 million for the preceding
three years. The SBA has approved
these size standards. An auction of
Metropolitan Economic Area licenses
commenced on February 24, 2000, and
closed on March 2, 2000. Of the 985
licenses auctioned, 440 were sold. Fifty-
seven companies claiming small
business status won. At present, there
are approximately 24,000 Private-Paging
site-specific licenses and 74,000

Common Carrier Paging licenses.
According to the most recent Trends in
Telephone Service, 471 carriers reported
that they were engaged in the provision
of either paging and messaging services
or other mobile services. Of those, the
Commission estimates that 450 are
small, under the SBA business size
standard specifying that firms are small
if they have 1,500 or fewer employees.

75. 700 MHz Guard Band Licensees.
In the 700 MHz Guard Band Order, 65
FR 3139, January 20, 2000, the
Commission adopted a small business
size standard for “small businesses” and
“very small businesses” for purposes of
determining their eligibility for special
provisions such as bidding credits and
installment payments. A “small
business” as an entity that, together
with its affiliates and controlling
principals, has average gross revenues
not exceeding $15 million for the
preceding three years. Additionally, a
“very small business” is an entity that,
together with its affiliates and
controlling principals, has average gross
revenues that are not more than $3
million for the preceding three years.
An auction of 52 Major Economic Area
(MEA) licenses commenced on
September 6, 2000, and closed on
September 21, 2000. Of the 104 licenses
auctioned, 96 licenses were sold to nine
bidders. Five of these bidders were
small businesses that won a total of 26
licenses. A second auction of 700 MHz
Guard Band licenses commenced on
February 13, 2001 and closed on
February 21, 2001. All eight of the
licenses auctioned were sold to three
bidders. One of these bidders was a
small business that won a total of two
licenses.

76. Rural Radiotelephone Service. The
Commission has not adopted a size
standard for small businesses specific to
the Rural Radiotelephone Service. A
significant subset of the Rural
Radiotelephone Service is the Basic
Exchange Telephone Radio System
(BETRS). The Commission uses the
SBA’s small business size standard
applicable to “Cellular and Other
Wireless Telecommunications,” i.e., an
entity employing no more than 1,500
persons. There are approximately 1,000
licensees in the Rural Radiotelephone
Service, and the Commission estimates
that there are 1,000 or fewer small entity
licensees in the Rural Radiotelephone
Service that may be affected by the rules
and policies adopted herein.

77. Air-Ground Radiotelephone
Service. The Commission has not
adopted a small business size standard
specific to the Air-Ground
Radiotelephone Service. The
Commission will use SBA’s small
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business size standard applicable to
“Cellular and Other Wireless
Telecommunications,” i.e., an entity
employing no more than 1,500 persons.
There are approximately 100 licensees
in the Air-Ground Radiotelephone
Service, and the Commission estimates
that almost all of them qualify as small
under the SBA small business size
standard.

78. Aviation and Marine Radio
Services. Small businesses in the
aviation and marine radio services use
a very high frequency (VHF) marine or
aircraft radio and, as appropriate, an
emergency position-indicating radio
beacon (and/or radar) or an emergency
locator transmitter. The Commission has
not developed a small business size
standard specifically applicable to these
small businesses. For purposes of this
analysis, the Commission uses the SBA
small business size standard for the
category ““Cellular and Other
Telecommunications,” which is 1,500
or fewer employees. Most applicants for
recreational licenses are individuals.
Approximately 581,000 ship station
licensees and 131,000 aircraft station
licensees operate domestically and are
not subject to the radio carriage
requirements of any statute or treaty.
For purposes of evaluations in this
analysis, the Commission estimates that
there are up to approximately 712,000
licensees that are small businesses (or
individuals) under the SBA standard. In
addition, between December 3, 1998
and December 14, 1998, the
Commission held an auction of 42 VHF
Public Coast licenses in the 157.1875—
157.4500 MHz (ship transmit) and
161.775-162.0125 MHz (coast transmit)
bands. For purposes of the auction, the
Commission defined a “small” business
as an entity that, together with
controlling interests and affiliates, has
average gross revenues for the preceding
three years not to exceed $15 million
dollars. In addition, a “very small”
business is one that, together with
controlling interests and affiliates, has
average gross revenues for the preceding
three years not to exceed $3 million
dollars. There are approximately 10,672
licensees in the Marine Coast Service,
and the Commission estimates that
almost all of them qualify as “small”
businesses under the above special
small business size standards.

79. Fixed Microwave Services. Fixed
microwave services include common
carrier, private operational-fixed, and
broadcast auxiliary radio services. At
present, there are approximately 22,015
common carrier fixed licensees and
61,670 private operational-fixed
licensees and broadcast auxiliary radio
licensees in the microwave services.

The Commission has not created a size
standard for a small business
specifically with respect to fixed
microwave services. For purposes of
this analysis, the Commission uses the
SBA small business size standard for the
category “Cellular and Other
Telecommunications,” which is 1,500
or fewer employees. The Commission
does not have data specifying the
number of these licensees that have
more than 1,500 employees, and thus is
unable at this time to estimate with
greater precision the number of fixed
microwave service licensees that would
qualify as small business concerns
under the SBA’s small business size
standard. Consequently, the
Commission estimates that there are up
to 22,015 common carrier fixed
licensees and up to 61,670 private
operational-fixed licensees and
broadcast auxiliary radio licensees in
the microwave services that may be
small and may be affected by the rules
and policies adopted herein. The
Commission noted, however, that the
common carrier microwave fixed
licensee category includes some large
entities.

80. Offshore Radiotelephone Service.
This service operates on several UHF
television broadcast channels that are
not used for television broadcasting in
the coastal areas of states bordering the
Gulf of Mexico. There are presently
approximately 55 licensees in this
service. The Commission is unable to
estimate at this time the number of
licensees that would qualify as small
under the SBA’s small business size
standard for “Cellular and Other
Wireless Telecommunications” services.
Under that SBA small business size
standard, a business is small if it has
1,500 or fewer employees.

81. Wireless Communications
Services. This service can be used for
fixed, mobile, radiolocation, and digital
audio broadcasting satellite uses. The
Commission established small business
size standards for the wireless
communications services (WCS)
auction. A “small business” is an entity
with average gross revenues of $40
million for each of the three preceding
years, and a “‘very small business” is an
entity with average gross revenues of
$15 million for each of the three
preceding years. The SBA has approved
these small business size standards. The
Commission auctioned geographic area
licenses in the WCS service. In the
auction, there were seven winning
bidders that qualified as “very small
business” entities, and one that
qualified as a “small business” entity.
The Commission concludes that the
number of geographic area WCS

licensees affected by this analysis
includes these eight entities.

82. 39 GHz Service. The Commission
created a special small business size
standard for 39 GHz licenses—an entity
that has average gross revenues of $40
million or less in the three previous
calendar years. An additional size
standard for “very small business” is: an
entity that, together with affiliates, has
average gross revenues of not more than
$15 million for the preceding three
calendar years. The SBA has approved
these small business size standards. The
auction of the 2,173 39 GHz licenses
began on April 12, 2000 and closed on
May 8, 2000. The 18 bidders who
claimed small business status won 849
licenses. Consequently, the Commission
estimates that 18 or fewer 39 GHz
licensees are small entities that may be
affected by the rules and policies
adopted herein.

83. Local Multipoint Distribution
Service. Local Multipoint Distribution
Service (LMDS) is a fixed broadband
point-to-multipoint microwave service
that provides for two-way video
telecommunications. The auction of the
1,030 Local Multipoint Distribution
Service (LMDS) licenses began on
February 18, 1998 and closed on March
25, 1998. The Commission established a
small business size standard for LMDS
licenses as an entity that has average
gross revenues of less than $40 million
in the three previous calendar years. An
additional small business size standard
for “very small business” was added as
an entity that, together with its affiliates,
has average gross revenues of not more
than $15 million for the preceding three
calendar years. The SBA has approved
these small business size standards in
the context of LMDS auctions. There
were 93 winning bidders that qualified
as small entities in the LMDS auctions.
A total of 93 small and very small
business bidders won approximately
277 A Block licenses and 387 B Block
licenses. On March 27, 1999, the
Commission re-auctioned 161 licenses;
there were 40 winning bidders. Based
on this information, the Commission
concluded that the number of small
LMDS licenses consists of the 93
winning bidders in the first auction and
the 40 winning bidders in the re-
auction, for a total of 133 small entity
LMDS providers.

84. 218-219 MHz Service. The first
auction of 218-219 MHz spectrum
resulted in 170 entities winning licenses
for 594 Metropolitan Statistical Area
licenses. Of the 594 licenses, 557 were
won by entities qualifying as a small
business. For that auction, the small
business size standard was an entity
that, together with its affiliates, has no
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more than a $6 million net worth and,
after federal income taxes (excluding
any carry over losses), has no more than
$2 million in annual profits each year
for the previous two years. In the 218-
219 MHz Report and Order and
Memorandum Opinion and Order, 64
FR 59656, November 3, 1999, the
Commission established a small
business size standard for a ““small
business’ as an entity that, together
with its affiliates and persons or entities
that hold interests in such an entity and
their affiliates, has average annual gross
revenues not to exceed $15 million for
the preceding three years. A “very small
business” is defined as an entity that,
together with its affiliates and persons
or entities that hold interests in such an
entity and its affiliates, has average
annual gross revenues not to exceed $3
million for the preceding three years.
The SBA has approved these size
standards. The Commission cannot
estimate, however, the number of
licenses that will be won by entities
qualifying as small or very small
businesses under its rules in future
auctions of 218-219 MHz spectrum.

85. 24 GHz—Incumbent Licensees.
This analysis may affect incumbent
licensees who were relocated to the 24
GHz band from the 18 GHz band, and
applicants who wish to provide services
in the 24 GHz band. The applicable SBA
small business size standard is that of
“Cellular and Other Wireless
Telecommunications” companies. This
category provides that such a company
is small if it employs no more than
1,500 persons. According to Census
Bureau data for 1997, there were 977
firms in this category that operated for
the entire year. Of this total, 965 firms
had employment of 999 or fewer
employees, and an additional 12 firms
had employment of 1,000 employees or
more. Thus, under this size standard,
the great majority of firms can be
considered small. These broader census
data notwithstanding, the Commission
believes that there are only two
licensees in the 24 GHz band that were
relocated from the 18 GHz band,
Teligent and TRW, Inc. It is the
Commission’s understanding that
Teligent and its related companies have
less than 1,500 employees, though this
may change in the future. TRW is not a
small entity. Thus, only one incumbent
licensee in the 24 GHz band is a small
business entity.

86. 24 GHz—Future Licensees. With
respect to new applicants in the 24 GHz
band, the small business size standard
for “small business” is an entity that,
together with controlling interests and
affiliates, has average annual gross
revenues for the three preceding years

not in excess of $15 million. “Very
small business” in the 24 GHz band is
an entity that, together with controlling
interests and affiliates, has average gross
revenues not exceeding $3 million for
the preceding three years. The SBA has
approved these small business size
standards. These size standards will
apply to the future auction, if held.

87. Satellite Service Carriers. The SBA
has developed a size standard for small
businesses within the category of
Satellite Telecommunications. Under
that SBA size standard, such a business
is small if it has 1,500 or fewer
employees. According to Commission
data, 31 carriers reported that they were
engaged in the provision of satellite
services. Of these 31 carriers, an
estimated 25 have 1,500 or fewer
employees and six, alone or in
combination with affiliates, have more
than 1,500 employees. Consequently,
the Commission estimates that there are
31 or fewer satellite service carriers
which are small businesses that may be
affected by the rules and policies
proposed herein.

88. Cable and Other Program
Distribution. This category includes
cable systems operators, closed circuit
television services, direct broadcast
satellite services, multipoint
distribution systems, satellite master
antenna systems, and subscription
television services. The SBA has
developed small business size standard
for this census category, which includes
all such companies generating $12.5
million or less in revenue annually.
According to Census Bureau data for
1997, there were a total of 1,311 firms
in this category, total, that had operated
for the entire year. Of this total, 1,180
firms had annual receipts of under $10
million and an additional 52 firms had
receipts of $10 million or more but less
than $25 million. Consequently, the
Commission estimates that the majority
of providers in this service category are
small businesses that may be affected by
the rules and policies adopted herein.

89. Internet Service Providers. The
SBA has developed a small business
size standard for Internet Service
Providers (ISPs). ISPs “provide clients
access to the Internet and generally
provide related services such as web
hosting, web page designing, and
hardware or software consulting related
to Internet connectivity.” Under the
SBA size standard, such a business is
small if it has average annual receipts of
$21 million or less. According to Census
Bureau data for 1997, there were 2,751
firms in this category that operated for
the entire year. Of these, 2,659 firms had
annual receipts of under $10 million,
and an additional 67 firms had receipts

of between $10 million and
$24,999,999. Consequently, the
Commission estimates that the majority
of these firms are small entities that may
be affected by its action.

90. All Other Information Services.
This industry comprises establishments
primarily engaged in providing other
information services (except new
syndicates and libraries and archives).
The Commission notes that, in this
FNPRM, it has described activities such
as e-mail, online gaming, web browsing,
video conferencing, instant messaging,
and other, similar IP-enabled services.
The SBA has developed a small
business size standard for this category;
that size standard is $6 million or less
in average annual receipts. According to
Census Bureau data for 1997, there were
195 firms in this category that operated
for the entire year. Of these, 172 had
annual receipts of under $5 million, and
an additional nine firms had receipts of
between $5 million and $9,999,999.
Consequently, the Commission
estimates that the majority of these firms
are small entities that may be affected
by its action.

Description of Projected Reporting,
Recordkeeping and Other Compliance
Requirements for Small Entities

91. This supplemental IRFA seeks
comment on several rule changes and
intercarrier compensation reform
proposals under consideration that may
affect reporting, recordkeeping and
other compliance requirements for small
entities. The types of rule changes under
consideration are described below.

92. Any intercarrier compensation
reform measures that achieve the
Commission’s goal of moving toward a
more unified regime will relieve small
entities of some administrative,
recordkeeping, and other compliance
requirements, but may also create new
burdens. As discussed within this
FNPRM, the Commission is considering,
and seeks comment on, several options
for moving to a unified intercarrier
compensation regime. Each of these
options relieves certain compliance
burdens that exist under the current
system, but no option under
consideration would be burden-free.
Consequently, in this Supplemental
IRFA the Commission seeks comment
on burdens to small entities associated
with each reform proposal under
consideration.

93. Small entities face significant
recordkeeping and compliance burdens
under the current intercarrier
compensation system, including
determining the appropriate regulatory
category for all traffic they send or
receive, measuring the quantity of each
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type of traffic, and maintaining
administrative systems and processes
for intercarrier payments. Additionally,
small entities must devote considerable
resources to resolving disputes arising
due to ambiguities in the rules defining
the current intercarrier compensation
regimes. A unified intercarrier
compensation system with clear rules
would reduce the need for small entities
to devote resources to these tasks.

Bill-and-Keep

94. Some of the intercarrier
compensation reform proposals received
in this proceeding are based on a bill-
and-keep approach. Under a bill-and-
keep approach, carriers would look to
their own customers, rather than to
other carriers, to recover costs. Carriers,
including small entities, might have to
modify their systems and processes to
reflect this change in cost recovery.
These modifications may present a
compliance burden to small entities.
Any compliance burden, however, may
be outweighed by the reduction in
burdens associated with the elimination
of intercarrier charges. Additionally,
carriers, including small entities,
already have systems and processes
designed to bill customers with which
they have a retail relationship. While
these systems and processes may have
to be modified, these modifications
should be similar to those that occur in
the normal course of business already.

95. If a bill-and-keep approach were
adopted, the current network
interconnection rules may have to be
revised or replaced. Carriers would have
to ensure that their agreements or
arrangements with other carriers comply
with any new network interconnection
rules. Complying with any new or
modified interconnection rules may
impose a compliance burden on all
carriers, including small entities. This
burden may be offset by streamlined
operation under new interconnection
rules that resolve or eliminate the
potential for the types of
interconnection disputes that arise
under the current rules.

96. The bill-and-keep plans under
consideration include new universal
service mechanisms. Under these plans,
carriers will have to determine their
costs and demonstrate a shortfall
between their costs and revenues in
order to qualify for funding from cost
recovery mechanisms. Further, some
types of carriers, including small
entities, may not be eligible for some of
the cost recovery mechanisms included
in some of the plans. Determining costs,
determining eligibility under any new
universal service plan, and
administration related to any new

universal service plan may represent
significant burdens to small entities
under a bill-and-keep plan.

Unified Calling Party Network Pays
(CPNP)

97. The Commission is considering
several unified CPNP plans submitted
by industry groups comprised of small
and medium sized rural LECs and
CLEGs. Although these proposals are
designed to reduce the overall
compliance burdens associated with
each compensation regime by applying
the same rate to all types of traffic, they
may cause certain specific compliance
burdens to increase.

98. Under any CPNP approach,
carriers would continue to look to other
carriers to recover a portion of their
costs, and would have to maintain
systems and processes to bill other
carriers for these new charges. The cost
standard that would be used to
determine the rates varies with each
plan. Under plans that apply a TELRIC
or embedded cost methodology, carriers
may need to perform cost studies using
a methodology they have not previously
used. Such cost calculations potentially
represent a significant compliance and
recordkeeping burden for small entities.
Moreover, some of the unified CPNP
plans under consideration in this
proceeding propose rates that would
vary by carrier and/or by state. If such
plans were adopted, carriers would have
to design and implement administrative
systems that track the origin and
destination of traffic and account for
differing state or carrier rates.
Developing and implementing such
administrative systems may present a
significant compliance burden for small
entities.

99. The FNPRM seeks comment on
the need for new or revised network
interconnection rules. Some of the
CPNP plans submitted for consideration
in this proceeding retain the current
network interconnection rules. Varying
and inconsistent interpretations of these
interconnection rules have led to
numerous disputes and uncertainty
about how the rules are to be applied.

A CPNP plan that retains the current
network interconnection rules will
inherit this uncertainty surrounding the
existing rules. Any changes in such
rules also could result in new burdens
for some carriers.

100. Adoption of a unified CPNP plan
may necessitate changes in
interconnection agreements.
Interconnection agreements may be
premised on rates that would be
modified under a unified CPNP plan.
Similarly, any change in
interconnection rules could lead to

renegotiation of agreements. Carriers,
including small entities, would likely
seek to renegotiate their existing
interconnection agreements as a result
of any new regime. Renegotiation of
existing interconnection agreements
may present a significant burden to
small entities under a CPNP approach.

101. Each of the unified CPNP plans
under consideration assumes revenue
neutrality for incumbent LECs with
significant funding coming from
universal service mechanisms. Some of
the plans also include new universal
service mechanisms. Under some plans,
carriers will have to determine their
costs and demonstrate a shortfall
between their costs and revenues in
order to qualify for funding from cost
recovery mechanisms. Further, some
types of carriers, including small
entities, may not be eligible for some of
the cost recovery mechanisms included
in some of the plans. Determining costs,
determining eligibility under any new
universal service plan, and
administration related to any new
universal service plan may represent
significant burdens to small entities
under a unified CPNP plan.

Other Issues

102. In this FNPRM, the Commission
seeks comment on several issues related
to transit service. If, as a result of this
FNPRM, new rules related to transit
service come into existence, these rules
may impose burdens on some entities.
Rules imposing transit service
obligations would likely have no
significant impact on ILECs already
providing, or carriers already using
transit service. For carriers that would
be affected, the burdens may include
determining the price of transit service
purchased or provided, and developing
additional administrative capabilities to
account for providing or receiving
transit service.

103. The Commission also seeks
comment regarding possible changes to
the intraMTA rule, negotiation of CMRS
interconnection agreements, and rating
of CMRS traffic, as discussed in this
FNPRM. If the Commission changes the
intraMTA rule, or otherwise changes
parties’ obligations, the new rules will
likely relieve some burdens, including
lowering the level of resources carriers
must devote to resolving disputes
arising from ambiguities in the current
rules. Carriers may also experience
burdens associated with bringing
operations and interconnection
agreements into compliance with the
new rules.
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Steps Taken To Minimize Significant
Economic Impact on Small Entities, and
Significant Alternatives Considered

104. The RFA requires an agency to
describe any significant alternatives that
it has considered in reaching its
proposed approach, which may include
the following four alternatives (among
others): (1) The establishment of
differing compliance or reporting
requirements or timetables that take into
account the resources available to small
entities; (2) the clarification,
consolidation, or simplification of
compliance or reporting requirements
under the rule for small entities; (3) the
use of performance, rather than design,
standards; and (4) an exemption from
coverage of the rule, or any part thereof,
for small entities.

105. In this FNPRM, the Commission
seeks comments on a variety of
intercarrier compensation reform plans
submitted in the record in this
proceeding, as well as on other issues
related to reform of the existing
intercarrier compensation system. The
Commission is aware that some of the
proposals under consideration may
create burdens for small entities.
Consequently, the Commission seeks
comments on alternatives that will
minimize burdens, discussed below.

106. Several commenters have
expressed a preference for maintaining
a CPNP regime, and have submitted
plans to replace or reform the current
intercarrier compensation system with a
more unified CPNP approach. For
instance, the ARIC plan includes a
single rate based on embedded costs for
each carrier. The EPG plan uses current
interstate access rates as a cost standard.
The CBICC plan uses the TELRIC costs
of ILEC tandem switching to determine
the intercarrier compensation rate. The
Commission seeks comment on the
economic impact on small entities of
these plans relative to other plans
contained in the record, and to a bill-
and-keep approach.

107. One non-unified option under
consideration for intercarrier
compensation system reform is to
maintain a CPNP based system without
immediately adopting a unified
approach. For instance, NASUCA
recommends a plan that reduces
intrastate access charges over a five-year
transition period, and then moves to
more unified rates.

108. Another non-unified approach
the Commission is considering includes
use of an incremental cost methodology
to meet the section 252(d) “additional
cost”” standard for reciprocal
compensation. The Commission seeks
comment on the economic impact of

such a plan relative to other plans
contained in the record, and to a bill-
and-keep approach.

109. Throughout this proceeding, the
Commission has recognized the unique
needs and interests of small entities. In
this FNPRM the Commission seeks
comment on several issues and
measures under consideration that are
uniquely applicable to small entities.
Specifically, the Commission seeks
comment on whether any intercarrier
compensation reform measures adopted
should be revenue neutral. The
Commission also seeks comment on the
impact of reduced intercarrier revenues
to small entities in the event that a bill-
and-keep approach is adopted.

110. The Commission also seeks
comment on whether separate network
interconnection rules are necessary or
appropriate for small entities, such as
rate-of-return carriers. Parties
responding to this supplemental IRFA
supporting such an approach should
explain how separate rules would be
structured, and what criteria would be
used to determine whether an entity
qualified to use the separate rules.

111. Additionally, the Commission
seeks comment on whether separate cost
recovery mechanisms unique to small
entities are necessary or appropriate.
Parties responding to this Supplemental
IRFA in support of separate cost
recovery mechanisms for small entities
should explain how the separate cost
recovery mechanisms would operate,
how they would be funded, and what
criteria would be used to determine
what entities qualify for funding from
the separate mechanisms. Further, the
Commission seeks comment on the
feasibility of retaining an intercarrier
compensation mechanism for small
entities only, while moving to another
system (e.g. bill-and-keep) for all other
entities. Parties advocating this
approach should explain how a system
of intercarrier payments available only
to small entities would be integrated
with another intercarrier compensation
mechanism, such as a bill-and-keep
system, that is in place for other
carriers.

112. Finally, the Commission seeks
comment on whether separate
consideration for small entities is
necessary or appropriate for each of the
following issues previously discussed in
this FNPRM: The potential impact of
rules imposing transit service
obligations; the potential impact of rules
related to negotiation of CMRS
interconnection; and the potential
impact of rules related to rating and
routing of CMRS traffic.

Federal Rules That May Duplicate,
Overlap, or Conflict With the Proposed
Rules

113. Implementation of any of the rule
changes the Commission is considering
in this FNPRM may require extensive
modifications to existing Federal Rules.
The need for modifications does not
necessarily mean that the new rules
duplicate, overlap, or conflict with
existing rules. Rather, amendments to
the existing rules would be necessary to
codify the policies the Commission
adopts. The sections of the
Commission’s rules that would likely
have to be amended include, without
limitation, the following: Part 32:
Uniform System of Accounts for
Telecommunications Companies; Part
36: Jurisdictional Separations
Procedures; Standard Procedures for
Separating Telecommunications
Property Costs, Revenues, Expenses,
Taxes, and Reserves for
Telecommunications Companies; Part
51: Interconnection; Part 54: Universal
Service; Part 61: Tariffs; and Part 69:
Access Charges.

Comment Filing Procedures

114. Pursuant to sections 1.415 and
1.419 of the Commission’s rules,
interested parties may file comments by
May 23, 2005 and reply comments by
June 22, 2005. Comments may be filed
using the Commission’s Electronic
Comment Filing System (ECFS) or by
filing paper copies. Comments filed
through the ECFS can be sent as an
electronic file via the Internet to
http://www.fcc.gov/cgb/ecfs/. Generally,
only one copy of an electronic
submission must be filed. If multiple
docket or rulemaking numbers appear in
the caption of the proceeding,
commenters must transmit one
electronic copy of the comments to each
docket or rulemaking number
referenced in the caption. In completing
the transmittal screen, commenters
should include their full name, U.S.
Postal Service mailing address, and the
applicable docket or rulemaking
number, in this case, CC Docket No. 01—
92. Parties may also submit an
electronic comment by Internet e-mail.
To get filing instructions for e-mail
comments, commenters should send an
e-mail to ecfs@fcc.gov, and should
include the following words in the body
of the message, “get form.” A sample
form and directions will be sent in
reply. Parties who choose to file by
paper must file an original and four
copies of each filing. If more than one
docket or rulemaking number appears in
the caption of this proceeding,
commenters must submit two additional
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copies for each additional docket or
rulemaking number.

115. Filings can be sent by hand or
messenger delivery, by commercial
overnight courier, or by first-class or
overnight U.S. Postal Service mail
(although the Commission continues to
experience delays in receiving U.S.
Postal Service mail). Parties are strongly
encouraged to file comments
electronically using the Commission’s
ECFS.

116. The Commission’s contractor,
Natek, Inc., will receive hand-delivered
or messenger-delivered paper filings for
the Commission’s Secretary at 236
Massachusetts Avenue, NE., Suite 110,
Washington, DC 20002.

—The filing hours at this location are 8
a.m. to 7 p.m.

—All hand deliveries must be held
together with rubber bands or
fasteners.

—Any envelopes must be disposed of
before entering the building.

—Commercial overnight mail (other
than U.S. Postal Service Express Mail
and Priority Mail) must be sent to
9300 East Hampton Drive, Capitol
Heights, MD 20743.

—U.S. Postal Service first-class mail,
Express Mail, and Priority Mail
should be addressed to 445 12th
Street, SW., Washington, DC 20554.

117. All filings must be addressed to
the Commission’s Secretary, Marlene H.
Dortch, Office of the Secretary, Federal
Communications Commission, 445 12th
Street, SW., Washington, DC 20554.
Parties should also send a copy of their
filings to Victoria Goldberg, Pricing
Policy Division, Wireline Competition
Bureau, Federal Communications
Commission, Room 5-A266, 445 12th
Street, SW., Washington, DC 20554, or
by e-mail to victoria.goldberg@fcc.gov.
Parties shall also serve one copy with
the Commission’s copy contractor, Best
Copy and Printing, Inc. (BCPI), Portals
11, 445 12th Street, SW., Room CY-B402,
Washington, DC 20554, (202) 488-5300,
or via e-mail to fcc@bcpiweb.com.

118. Documents in CC Docket No. 01—
92 are available for public inspection
and copying during business hours at
the FCC Reference Information Center,
Portals II, 445 12th St. SW., Room CY-
A257, Washington, DC 20554. The
documents may also be purchased from
BCPI, telephone (202) 488-5300,
facsimile (202) 488-5563, TTY (202)
488-5562, e-mail fcc@bcpiweb.com.

Initial Paperwork Reduction Act
Analysis

119. This document does not contain
proposed information collection(s)
subject to the Paperwork Reduction Act

of 1995 (PRA), Public Law 104-13. In
addition, therefore, it does not contain
any proposed “‘information collection
burden for small business concerns with
fewer than 25 employees,” pursuant to
the Small Business Paperwork Relief
Act of 2002, Public Law 107-198, see 44
U.S.C. 3506(c)(4).

Ordering Clauses

120. Accordingly, it is ordered that,
pursuant to the authority contained in
sections 1-5, 7, 10, 201-05, 207-09,
214, 218-20, 225-27, 251-54, 256, 271,
303, 332, 403, 405, 502 and 503 of the
Communications Act of 1934, as
amended, 47 U.S.C. 151-155, 157, 160,
201-05, 207-09, 214, 218-20, 225-27,
251-54, 256, 271, 303, 332, 403, 405,
502, and 503 and sections 1.1, 1.421 of
the Commission’s rules, 47 CFR 1.1,
1.421, notice is hereby given of the
rulemaking and comment is sought on
those issues.

121. It is further ordered that the
Commission’s Consumer and
Governmental Affairs Bureau, Reference
Information Center, shall send a copy of
this Further Notice of Proposed
Rulemaking, including the
Supplemental Initial Regulatory
Flexibility Analysis, to the Chief
Counsel for Advocacy of the Small
Business Administration.

Federal Communications Commission.
Marlene H. Dortch,

Secretary.

[FR Doc. 05-5859 Filed 3—23-05; 8:45 am)]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 05-654; MB Docket No. 05—-102; RM-
10630]

Radio Broadcasting Services; Akron
and Denver, CO

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: This document requests
comments on a petition for rulemaking
filed by Akron Broadcasting Company
(“Petitioner”), seeking to amend the FM
Table of Allotments by allotting
Channel 279C1 at Akron, Colorado, as
the community’s first local aural
transmission service. Petitioner’s
proposal also requires the
reclassification of Station Station
KRFX(FM), Denver, Colorado, Channel
287C to specify operation on Channel
278C0.KURB(FM), Channel 253C, Little
Rock, Arkansas 253C0 pursuant to the

reclassification procedures adopted by
the Commission. See Second Report and
Order in MM Docket 98—93 (1998
Biennial Regulatory Review—
Streamlining of Radio Technical Rules
in Parts 73 and 74 of the Commission’s
Rules) 65 FR 79773 (2000). An Order to
Show Cause was issued to Jacor
Broadcasting of Colorado, Inc. (“Jacor”),
licensee of Station KRFX(FM), Denver,
Colorado, affording it 30 days to express
in writing an intention to seek authority
to upgrade its technical facilities to
preserve Class C status, or otherwise
challenge the proposed action (RM—
10630). Channel 279C1 can be allotted
at Akron, Colorado, at Petitioner’s
requested site 24.5 kilometers (15.2
miles) southeast of the community at
coordinates 40-03—-28 NL and 102-57—
35 WL.

DATES: Comments must be filed on or
before May 5, 2005, and reply comments
on or before May 20, 2005. Any
counterproposal filed in this proceeding
need only protect Station KRFX(FM),
Denver, Colorado as a Class CO
allotment.

ADDRESSES: Federal Communications
Comumission, 445 Twelfth Street, SW.,
Washington, DC 20554. In addition to
filing comments with the FCC,
interested parties should serve the
Petitioner, and Station KRFX’s licensee
as follows: John M. Pelkey, Esq., Garvey,
Schubert Barer, 1000 Potomac Street,
NW., Washington, DC 20007 (Counsel to
Akron Broadcasting Company). Jacor
Broadcasting of Colorado, Inc., c/o
Marissa G. Repp, Esq., Hogan & Hartson
L.L.P., Columbia Square, 555 13th St.,
NW., Washington, DC 20004-1109.

FOR FURTHER INFORMATION CONTACT:
Victoria McCauley, Media Bureau, (202)
418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Notice of
Proposed Rule Making, MB Docket No.
05-102, adopted March 9, 2005, and
released March 14, 2005. As noted, an
Order to Show Cause was issued to
Jacor Broadcasting of Colorado, Inc.,
licensee of Station KRFX(FM), Denver,
Colorado, affording it 30 days to express
in writing an intention to seek authority
to upgrade its technical facilities to
preserve Class C status, or otherwise
challenge the proposed action. Jacor
responded and filed the necessary
application (File No. BPH-
20030424AA0) which was granted and
then rescinded. See Public Notice,
Report No. 25498 (June 3, 2003). On
November 9, 2004, that application (File
No. BPH-20030424AA0) was
dismissed. See Letter to Marissa G.
Repp, Esq., BPH-20030424AAN, et al.,
Reference 1800B3 (Chief, Audio Div.
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November 9, 2004). That action remains
pending on reconsideration and any
action taken herein is subject to the
outcome of that proceeding.

The full text of this Commission
decision is available for inspection and
copying during normal business hours
in the FCC’s Reference Information
Center at Portals II, CY-A257, 445
Twelfth Street, SW., Washington, DC.
This document may also be purchased
from the Commission’s duplicating
contractors, Best Copy and Printing,
Inc., 445 12th Street, SW., Room CY-
B402, Washington, DC 20054, telephone
1-800—-378-3160 or http://
www.BCPIWEB.com. This document
does not contain proposed information
collection requirements subject to the
Paperwork Reduction Act of 1995,
Public Law 104-13. In addition,
therefore, it does not contain any
proposed information collection burden
“for small business concerns with fewer
than 25 employees,” pursuant to the
Small Business Paperwork Relief Act of

2002, Public Law 107-198, see 44 U.S.C.

3506(c)(4).

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

Members of the public should note
that from the time a Notice of Proposed
Rule Making is issued until the matter
is no longer subject to Commission
consideration or court review, all ex
parte contacts are prohibited in
Commission proceedings, such as this
one, which involve channel allotments.
See 47 CFR 1.1204(b) for rules
governing permissible ex parte contacts.

For information regarding proper
filing procedures for comments, see 47
CFR 1.415 and 1.420.

List of Subjects in 47 CFR Part 73
Radio, Radio broadcasting.

For the reasons discussed in the
preamble, the Federal Communications
Commission proposes to amend 47 CFR
part 73 as follows:

PART 73—RADIO BROADCAST
SERVICES

1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334 and 336.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under Colorado is amended
by adding Akron, Channel 279C1, and
by removing Channel 278C and adding
Channel 278C0 at Denver.

Federal Communications Commission.
John A. Karousos,

Assistant Chief, Audio Division, Media
Bureau.

[FR Doc. 05-5844 Filed 3—23-05; 8:45 am)|]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 05-653; MB Docket No. 05-101; RM-
11159]

Radio Broadcasting Services;
Jackson, WY

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: This document requests
comments on a petition for rulemaking
filed by Jackson Hole Community Radio
proposing to amend the FM Table of
Allotments, Section 73.202(b) of the
rules, to allot Channel 294C2 at Jackson,
Wyoming, and reserve it for
noncommercial educational use. See
Reexamination of the Comparative
Standards for Noncommercial
Educational Applicants (“NCE Report
and Order”). 65 FR 36375 (June 8,
2000). Petitioner’s proposal warrants
consideration because the allotment
could provide Jackson with its second
NCE service. A preliminary staff
engineering analysis of the proposal
confirms that Channel 294C2 as
proposed could provide a second NCE
service to significantly more than 10
percent of the population within its 1
mV/m service area. In addition, our
analysis confirms that there are no
channels available in the FM reserved
band. Channel *294C2 can be allotted at
Jackson without a site restriction at
coordinates 43—-28—42 NL and 110—-45—
42 WL.

DATES: Comments must be filed on or
before May 5, 2005, and reply comments
on or before May 20, 2005.

ADDRESSES: Federal Communications
Commission, 445 Twelfth Street, SW.,
Washington, DC 20554. In addition to
filing comments with the FCC,
interested parties should serve the
petitioner, and Station KURB as follows:
Jackson Hole Community Radio, Inc.,
c/o Henry A. Solomon, Esq., Garvey
Schubert Barer, 1000 Potomac Street,
NW., Fifth Floor, Washington, DC
20007-3501.

FOR FURTHER INFORMATION CONTACT:
Victoria McCauley, Media Bureau, (202)
418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Notice of

Proposed Rule Making, MB Docket No.
05-101, adopted March 9, 2005, and
released March 14, 2005. The full text
of this Commission decision is available
for inspection and copying during
normal business hours in the FCC’s
Reference Information Center at Portals
1I, CY—-A257, 445 Twelfth Street, SW.,
Washington, DC. The complete text of
this decision may also be purchased
from the Commission’s duplicating
contractor, Best Copy and Printing, Inc.,
445 12th Street, SW., Room CY-B402,
Washington, DC 20054, telephone 1—
800—-378-3160 or hitp://
www.BCPIWEB.com. This document
does not contain proposed information
collection requirements subject to the
Paperwork Reduction Act of 1995,
Public Law 104-13. In addition,
therefore, it does not contain any
proposed information collection burden
“for small business concerns with fewer
than 25 employees,” pursuant to the
Small Business Paperwork Relief Act of
2002, Public Law 107-198, see 44 U.S.C.
3506(c)(4).

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

Members of the public should note
that from the time a Notice of Proposed
Rule Making is issued until the matter
is no longer subject to Commission
consideration or court review, all ex
parte contacts are prohibited in
Commission proceedings, such as this
one, which involve channel allotments.
See 47 CFR 1.1204(b) for rules
governing permissible ex parte contacts.

For information regarding proper
filing procedures for comments, see 47
CFR 1.415 and 1.420.

List of Subjects in 47 CFR Part 73

Radio, Radio broadcasting.

For the reasons discussed in the
preamble, the Federal Communications
Commission proposes to amend 47 CFR
part 73 as follows:

PART 73—RADIO BROADCAST
SERVICES

1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334 and 336.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under Wyoming is amended
by adding Channel *294C2 at Jackson.
Federal Communications Commission.

John A. Karousos,

Assistant Chief, Audio Division, Media
Bureau.

[FR Doc. 05-5848 Filed 3—23-05; 8:45 am]
BILLING CODE 6712-01-P
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FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73
[DA 05-651; MB Docket No. 05-100; RM-
11181]

Radio Broadcasting Services; Encino,
TX

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: This document requests
comments on a petition for rulemaking
filed by Linda Crawford requesting the
allotment of Channel 250A at Encino,
Texas, as its second local service.
Channel 250A can be allotted to Encino
consistent with the minimum distance
separation requirements of the
Commission’s rules at city reference
coordinates, 26-56—09 NL and 98—08—
06 WL.

DATES: Comments must be filed on or
before May 5, 2005, and reply comments
on or before May 20, 2005.

ADDRESSES: Secretary, Federal
Communications Commission, 445
Twelfth Street, SW., Washington, DC
20554. In addition to filing comments
with the FCC, interested parties should
serve the petitioner as follows: Linda
Crawford, 3500 Maple Avenue, No.
1320, Dallas, Texas 75205.

FOR FURTHER INFORMATION CONTACT:
Rolanda F. Smith, Media Bureau, (202)
418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Notice of
Proposed Rule Making, MB Docket No.
05-100, adopted March 9, 2005, and
released March 14, 2005. The full text
of this Commission decision is available
for inspection and copying during
normal business hours in the FCC’s
Reference Information Center at Portals
II, CY-A257, 445 Twelfth Street, SW.,
Washington, DC. The complete text of
this decision may also be purchased
from the Commission’s duplicating
contractor, Best Copy and Printing, Inc.,
445 12th Street, SW., Room CY-B402,
Washington, DC 20054, telephone 1—
800—378-3160 or http://
www.BCPIWEB.com. This document
does not contain proposed information
collection requirements subject to the
Paperwork Reduction Act of 1995,
Public Law 104-13. In addition,
therefore, it does not contain any
proposed information collection burden
“for small business concerns with fewer
than 25 employees,” pursuant to the
Small Business Paperwork Relief Act of
2002, Public Law 107-198, see 44 U.S.C.
3506(c)(4).

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

Members of the public should note
that from the time a Notice of Proposed
Rule Making is issued until the matter
is no longer subject to Commission
consideration or court review, all ex
parte contacts are prohibited in
Commission proceedings, such as this
one, which involve channel allotments.
See 47 CFR 1.1204(b) for rules
governing permissible ex parte contacts.

For information regarding proper
filing procedures for comments, see 47
CFR 1.415 and 1.420.

List of Subjects in 47 CFR Part 73

Radio, Radio broadcasting.

For the reasons discussed in the
preamble, the Federal Communications
Commission proposes to amend 47 CFR
part 73 as follows:

PART 73—RADIO BROADCAST
SERVICES

1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334 and 336.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under Texas, is amended by
adding Channel 250A at Encino.

Federal Communications Commission.
John A. Karousos,

Assistant Chief, Audio Division, Media
Bureau.

[FR Doc. 05-5849 Filed 3—23-05; 8:45 am)]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73
[DA 05-652; MB Docket No. 05-97, RM-
11186; MB Docket No. 05-98, RM—-11187]

Radio Broadcasting Services; Milano,
TX and Wheatland, WY

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: The Audio Division requests
comment on a petition filed by Charles
Crawford proposing the allotment of
Channel 274A at Milano, Texas, as its
first local aural transmission service.
Channel 274A can be allotted to Milano
in compliance with the Commission’s
minimum distance separation
requirements with a site restriction of
9.2 kilometers (5.7 miles) southwest to
avoid a short-spacing to the license site
of FM Station KBRQ, Channel 273C1,

Hillsboro, Texas. The reference
coordinates for Channel 274A at Milano
are 30-38-30 North Latitude and 96—
55—-00 West Longitude. The Audio
Division requests comments on a
petition filed by Mitchell Beranek
proposing the allotment of Channel
298A at Wheatland, Wyoming, as the
community’s fourth FM commercial
broadcast service. Channel 298A can be
allotted to Wheatland in compliance
with the Commission’s minimum
distance separation requirements with a
site restriction of 2.3 kilometers (1.4
miles) north of the community. The
reference coordinates for Channel 298A
at Wheatland are 42—04—-28 North
Latitude and 104-56—-51 West
Longitude.

DATES: Comments must be filed on or
before May 5, 2005, and reply comments
on or before May 20, 2005
ADDRESSES: Federal Communications
Comumission, 445 Twelfth Street, SW.,
Washington, DC 20554. In addition to
filing comments with the FCC,
interested parties should serve the
petitioner, his counsel, or consultant, as
follows: Charles Crawford, 4553
Bordeaux Avenue, Dallas, Texas 75205
and Mitchell Beranek, 7607 Schrader
Lane, Cheyenne, Wyoming 82009.
FOR FURTHER INFORMATION CONTACT:
Rolanda F. Smith, Media Bureau, (202)
418-2180.
SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Notice of
Proposed Rule Making, MB Docket Nos.
05—-97, 05-98, adopted March 9, 2005
and released March 14, 2005. The full
text of this Commission decision is
available for inspection and copying
during regular business hours at the
FCC’s Reference Information Center,
Portals II, 445 Twelfth Street, SW.,
Room CY-A257, Washington, DC 20554.
The complete text of this decision may
also be purchased from the
Commission’s duplicating contractor,
Best Copy and Printing, Inc., 445 12th
Street, SW., Room CY-B402,
Washington, DC, 20054, telephone 1-
800—-378-3160 or hitp://
www.BCPIWEB.com. This document
does not contain proposed information
collection requirements subject to the
Paperwork Reduction Act of 1995,
Public Law 104-13. In addition,
therefore, it does not contain any
proposed information collection burden
“for small business concerns with fewer
than 25 employees,” pursuant to the
Small Business Paperwork Relief Act of
2002, Public Law 107-198, see 44 U.S.C.
3506(c)(4).

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.



Federal Register/Vol. 70, No. 56/Thursday, March 24, 2005/Proposed Rules

15047

Members of the public should note
that from the time a Notice of Proposed
Rule Making is issued until the matter
is no longer subject to Commission
consideration or court review, all ex
parte contacts are prohibited in
Commission proceedings, such as this
one, which involve channel allotments.
See 47 CFR 1.1204(b) for rules
governing permissible ex parte contact.

For information regarding proper
filing procedures for comments, see 47
CFR 1.415 and 1.420.

List of Subjects in 47 CFR Part 73

Radio, Radio broadcasting.

For the reasons discussed in the
preamble, the Federal Communications
Commission proposes to amend 47 CFR
Part 73 as follows:

PART 73—RADIO BROADCAST
SERVICES

1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334 and 336.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under Texas, is amended by
adding Milano, Channel 274A.

3. Section 73.202(b), the Table of FM
Allotments under Wyoming, is amended
by adding Channel 298A at Wheatland.
Federal Communications Commission.

John A. Karousos,

Assistant Chief, Audio Division, Media
Bureau.

[FR Doc. 05-5850 Filed 3—23-05; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 05-650; MB Docket No. 05-99; RM-
11180]

Radio Broadcasting Services; Lake
Charles, LA and Sour Lake, TX

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: This document requests
comments on a petition for rule making
filed by Cumulus Licensing LLC
(“Petitioner”), licensee of Station
KYKZ(FM), Channel 241C1, Lake
Charles, Louisiana. Petitioner requests
that the Commission reallot Channel
241C1 from Lake Charles, Louisiana to
Sour Lake, Texas. The coordinates for
Channel 241C1 at Sour Lake, Texas are
30-04—42 NL and 93-54-35 WL, with a
site restriction of 48.8 kilometers (30.3
miles) east of Sour Lake.

DATES: Comments must be filed on or
before May 5, 2005, and reply comments
on or before May 20, 2005.

ADDRESSES: Secretary, Federal
Communications Commission, 445 12th
Street, SW., Room TW-A325,
Washington, DC 20554. In addition to
filing comments with the FCC,
interested parties should serve
Petitioner’s counsel, as follows: Mark N.
Lipp, Esq. and Scott Woodworth, Esq.,
Vinson & Elkins L.L.P., 1455
Pennsylvania Ave., NW., Suite 600,
Washington, DC 20004—-1008.

FOR FURTHER INFORMATION CONTACT: R.
Barthen Gorman, Media Bureau, (202)
418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Notice of
Proposed Rule Making, MB Docket No.
05—99, adopted March 9, 2005 and
released March 14, 2005. The full text
of this Commission decision is available
for inspection and copying during
regular business hours in the FCC’s
Reference Information Center at Portals
11, 445 12th Street, SW., CY-A257,
Washington, DC 20554. This document
may also be purchased from the
Commission’s duplicating contractors,
Best Copy and Printing, Inc., Portals II,
445 12th Street, SW., Room CY-B402,
Washington, DC 20554, telephone 1—
800-378-3160 or http://
www.BCPIWEB.com. This document
does not contain proposed information
collection requirements subject to the
Paperwork Reduction Act of 1995,
Public Law 104—13. In addition,
therefore, it does not contain any
proposed information collection burden
“for small business concerns with fewer
than 25 employees,” pursuant to the
Small Business Paperwork Relief Act of
2002, Public Law 107-198, see 44 U.S.C.
3506(c)(4).

The provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

Members of the public should note
that from the time a Notice of Proposed
Rule Making is issued until the matter
is no longer subject to Commission
consideration or court review, all ex
parte contacts are prohibited in
Commission proceedings, such as this
one, which involve channel allotments.
See 47 CFR §1.1204(b) for rules
governing permissible ex parte contacts.

For information regarding proper
filing procedures for comments, see 47
CFR §§1.415 and 1.420.

List of Subjects in 47 CFR Part 73

Radio, Radio broadcasting.

For the reasons discussed in the
preamble, the Federal Communications

Commission proposes to amend 47 CFR
Part 73 as follows:

PART 73—RADIO BROADCAST
SERVICES

1. The authority citation for Part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334, and
336.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under Louisiana, is
amended by removing Channel 241C1 at
Lake Charles.

3. Section 73.202(b), the Table of FM
Allotments under Texas, is amended by
adding Sour Lake, Channel 241C1.
Federal Communications Commission.

John A. Karousos,

Assistant Chief, Audio Division, Media
Bureau.

[FR Doc. 05-5852 Filed 3—23-05; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION.

47 CFR Part 73

[DA 05-662; MB Docket No. 05-104; RM-
10837, RM-10838]

Radio Broadcasting Services; Black
Rock, Cave City and Cherokee Village,
AR, and Thayer, MO

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: This document requests
comments on two conflicting petitions
for rulemaking. The first petition was
jointly filed by KFCM, Inc. and Bragg
Broadcasting, Inc., proposing the
substitution of Channel 252C2 for
Channel 252C3 at Cherokee Village,
Arkansas, the reallotment of Channel
252C2 from Cherokee Village to Black
Rock, Arkansas, and the modification of
Station KFCM(FM)’s license
accordingly; and the reallotment of
Channel 222C2 from Thayer, Missouri
to Cherokee Village, Arkansas, and the
modification of Station KSAR(FM)’s
license accordingly (RM—10837). The
second petition was filed by Charles
Crawford proposing the allotment of
Channel 254A at Cave City, Arkansas, as
the community’s first local commercial
FM transmission service. To
accommodate the allotment, Crawford
also proposes the reclassification of
Station KURB(FM) at Little Rock,
Arkansas from 253C to 253C0, pursuant
to the Commission’s reclassification
procedures (RM—-10838). Channel 252C2
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can be reallotted to Black Rock in
compliance with the Commission’s
minimum distance separation
requirements with a site restriction of
5.0 kilometers (3.1 miles) southwest at
joint petitioners’ requested site. The
coordinates for Channel 252C2 at Black
Rock are 36—-05—-25 North Latitude and
91-08-55 West Longitude. See
SUPPLEMENTARY INFORMATION, infra.
DATES: Comments must be filed on or
before May 5, 2005, and reply comments
on or before May 20, 2005. Any
counterproposal filed in this proceeding
need only protect Station KURB(FM),
Little Rock, Arkansas, as a Class CO
allotment.

ADDRESSES: Federal Communications
Commission, 445 Twelfth Street, SW.,
Washington, DC 20554. In addition to
filing comments with the FCC,
interested parties should serve the
following: Jason Roberts, Esq., Irwin,
Campbell & Tennenwald, P.C., 1730
Rhode Island Ave., NW., Suite 200,
Washington, DC 20036-3101 (Counsel
for KFCM, Inc. and Bragg Broadcasting,
Inc.); and Charles Crawford, 4553
Bordeaux Avenue, Dallas, Texas 75205
(Petitioner).

FOR FURTHER INFORMATION CONTACT:
Sharon P. McDonald, Media Bureau,
(202) 418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Notice of
Proposed Rule Making, MB Docket No.
05—104, adopted March 9, 2005, and
released March 14, 2005. The full text
of this Commission decision is available
for inspection and copying during
normal business hours in the FCC’s
Reference Information Center at Portals
I, CY-A257, 445 Twelfth Street, SW.,
Washington, DC. This document may
also be purchased from the
Commission’s duplicating contractors,
Best Copy and Printing, Inc., Portals II,
445 12th Street, SW., Room CY-B402,
Washington, DC 20054, telephone 1—
800—-378-3160 or hitp://
www.BCPIWEB.com. This document
does not contain proposed information
collection requirements subject to the
Paperwork Reduction Act of 1995
(PRA), Public Law 104—13. In addition,
therefore, it does not contain any
proposed information collection burden
“for small business concerns with fewer
than 25 employees,” pursuant to the
Small Business Paperwork Relief Act of
2002, Public Law 107-198, see 44 U.S.C.
3506(c)(4).

Additionally, Channel 222C2 can be
reallotted to Cherokee Village at Station
KSAR(FM)’s presently licensed site. The
coordinates for Channel 222C2 at
Cherokee Village are 36—21-58 North
Latitude and 91-28-35 West Longitude.

Moreover, Channel 254A can be allotted
to Cave City with a site restriction of 1.0
kilometers (0.6 miles) southwest to
avoid a short-spacing to the licensed site
of Station WJZN(FM), Channel 255C1,
Munford, Tennessee. The coordinates
for Channel 254A at Cave City are 35—
56—11 North Latitude and 91-33-27
West Longitude. Channel 253C0 can be
reclassified at Little Rock at Station
KURB(FM)’s presently licensed site. The
coordinates for Channel 253C0 at Little
Rock are 34-47-56 North Latitude and
92-29-44 West Longitude. Pursuant to
Section 1.420(i) of the Commission’s
Rules, we will not accept competing
expressions of interest for the use of
Channel 252C2 at Black Rock, Arkansas,
or the use of Channel 222C2 at Cherokee
Village, Arkansas, or require the joint
petitioners to demonstrate the existence
of an equivalent class channel for use of
other interested parties.

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding. Members of the public
should note that from the time a Notice
of Proposed Rule Making is issued until
the matter is no longer subject to
Commission consideration or court
review, all ex parte contacts are
prohibited in Commission proceedings,
such as this one, which involve channel
allotments. See 47 CFR 1.1204(b) for
rules governing permissible ex parte
contacts.

For information regarding proper
filing procedures for comments, see 47
CFR 1.415 and 1.420.

List of Subjects in 47 CFR Part 73

Radio, Radio broadcasting.

For the reasons discussed in the
preamble, the Federal Communications
Commission proposes to amend 47 CFR
Part 73 as follows:

PART 73—RADIO BROADCAST
SERVICES

1. The authority citation for Part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334 and 336.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under Arkansas, is amended
by removing Cherokee Village, Channel
252A and adding Black Rock, Channel
253C2; by adding Cave City, Channel
254A; and by removing Channel 253C
and adding Channel 253C0 at Little
Rock.

3. Section 73.202(b), the Table of FM
Allotments under Missouri, is amended
by removing Channel 222C2 at Thayer.

Federal Communications Commission.
John A. Karousos,

Assistant Chief, Audio Division, Media
Bureau.

[FR Doc. 05-5855 Filed 3—23-05; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 76
[MB Docket No. 05-89; FCC 05-49]

Implementation of Section 207 of the
Satellite Home Viewer Extension and
Reauthorization Act of 2004,
Reciprocal Bargaining Obligations

AGENCY: Federal Communications
Commission.

ACTION: Notice of proposed rulemaking.

SUMMARY: In this document, the
Commission seeks comment on the
implementation of Section 207 of the
Satellite Home Viewer Extension and
Reauthorization Act of 2004
(“SHVERA?”). Section 207 extends
section 325(b)(3)(C) of the
Communications Act until 2010 and
amends that section to impose good
faith retransmission consent bargaining
obligations on multichannel video
programming distributors (“MVPDs”).
The Commission tentatively concludes
that it should amend its existing good
faith retransmission consent bargaining
rules to apply equally to both
broadcasters and MVPDs. The
Commission also seeks comment on
appropriate good faith retransmission
consent negotiating standards for out-of-
market significantly viewed television
broadcast stations.

DATES: Comments for this proceeding
are due on or before April 25, 2005;
reply comments are due on or before
May 9, 2005. Written comments on the
proposed information collection
requirements contained in the NPRM
must be submitted by the public, the
Office of Management and Budget
(OMB), and other interested parties on
or before May 23, 2005.

ADDRESSES: You may submit comments,
identified by [docket number and/or
rulemaking number], by any of the
following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Federal Communications
Commission’s Web site: http://
www.fcc.gov/cgb/ecfs/. Follow the
instructions for submitting comments.

¢ People with Disabilities: Contact
the FCC to request reasonable
accommodations (accessible format
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documents, sign language interpreters,
CART, etc.) by e-mail: FCC504@fcc.gov
or phone: 202-418-0530 or TTY: 202—
418-0432.

For detailed instructions for
submitting comments and additional
information on the rulemaking process,
see the SUPPLEMENTARY INFORMATION
section of this document.

FOR FURTHER INFORMATION CONTACT: For
additional information on this
proceeding, contact Steven Broeckaert,
Steven.Broeckaert@fcc.gov of the Media
Bureau, Policy Division, (202) 418—
2120. For additional information
concerning the Paperwork Reduction
Act information collection requirements
contained in the NPRM, contact Cathy
Williams, Federal Communications
Comumission, 445 12th St, SW., Room 1-
C823, Washington, DC 20554, or via the
Internet to Cathy.Williams@fcc.gov.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Notice of
Proposed Rulemaking (NPRM), FCC 05—
49, adopted on March 2, 2005, and
released on March 7, 2005. The full text
of this document is available for public
inspection and copying during regular
business hours in the FCC Reference
Center, Federal Communications
Commission, 445 12th Street, SW., CY—
A257, Washington, DC 20554. These
documents will also be available via
ECFS (http://www.fcc.gov/cgb/ecfs/).
(Documents will be available
electronically in ASCII, Word 97, and/
or Adobe Acrobat.) The complete text
may be purchased from the
Commission’s copy contractor, 445 12th
Street, SW., Room CY-B402,
Washington, DC 20554. To request this
document in accessible formats
(computer diskettes, large print, audio
recording, and Braille), send an e-mail
to fec504@fcc.gov or call the
Commission’s Consumer and
Governmental Affairs Bureau at (202)
418-0530 (voice), (202) 418—0432
(TTY).

Initial Paperwork Reduction Act of
1995 Analysis

This document does not contain
proposed information collection
requirements subject to the Paperwork
Reduction Act of 1995, Public Law 104—
13. In addition, therefore, it does not
contain any proposed information
collection burden ‘“for small business
concerns with fewer than 25
employees,” pursuant to the Small
Business Paperwork Relief Act of 2002,
Public Law 107-198; see 44 U.S.C.
3506(c)(4).

Summary of the Notice of Proposed
Rulemaking

1. In the NPRM we seek comment on
the implementation of Section 207 of
the Satellite Home Viewer Extension
and Reauthorization Act of 2004
(“SHVERA?”). Section 207 extends
section 325(b)(3)(C) of the
Communications Act until 2010 and
amends that section to impose
reciprocal good faith retransmission
consent bargaining obligations on
multichannel video programming
distributors (“MVPDs”’). This section
alters the bargaining obligations created
by the Satellite Home Viewer
Improvement Act of 1999 (“SHVIA”)
which imposed a good faith bargaining
obligation only on broadcasters. As
discussed below, because the
Commission has in place existing rules
governing good faith retransmission
consent negotiations and because
Congress did not instruct us through the
SHVERA to modify those rules in any
substantive way, we tentatively
conclude that the most faithful and
expeditious implementation of the
amendments contemplated in section
207 of the SHVERA is to extend to
MVPDs the existing good faith
bargaining obligation imposed on
broadcasters under our rules.

Discussion
The Good Faith Provisions of SHVIA

2. Section 325(b)(3)(C) of the
Communications Act, as enacted by the
SHVIA, instructed the Commission to
commence a rulemaking proceeding to
revise the regulations by which
television broadcast stations exercise
their right to grant retransmission
consent; see 47 U.S.C. 325(b)(3)(C).
Specifically, that section required that
the Commission, until January 1, 2006:

Prohibit a television broadcast station that
provides retransmission consent from
engaging in exclusive contracts for carriage or
failing to negotiate in good faith, and it shall
not be a failure to negotiate in good faith if
the television broadcast station enters into
retransmission consent agreements
containing different terms and conditions,
including price terms, with different
multichannel video programming
distributors if such different terms and
conditions are based on competitive
marketplace considerations; see 47 U.S.C.
325(b)(3)(C)(ii).

The Commission issued a Notice of
Proposed Rulemaking seeking comment
on how best to implement the good faith
and exclusivity provisions of the
SHVIA; see 14 FCC Rcd 21736 (1999).
After considering the comments
received in response to the notice, the
Commission adopted rules

implementing the good faith provisions
and complaint procedures for alleged
rule violations; see 15 FCC Rcd 5445
(2000), 16 FCC Rcd 15599 (2001).

3. The Good Faith Order determined
that Congress did not intend to subject
retransmission consent negotiation to
detailed substantive oversight by the
Commission; see 15 FCC Rcd at 5450.
Instead, the order found that Congress
intended that the Commission follow
established precedent, particularly in
the field of labor law, in implementing
the good faith retransmission consent
negotiation requirement; see 15 FCC
Rcd at 5453-54. Consistent with this
conclusion, the Good Faith Order
adopted a two-part test for good faith.
The first part of the test consists of a
brief, objective list of negotiation
standards; see 15 FCC Rcd at 5457-58.
First, a broadcaster may not refuse to
negotiate with an MVPD regarding
retransmission consent. Second, a
broadcaster must appoint a negotiating
representative with authority to bargain
on retransmission consent issues. Third,
a broadcaster must agree to meet at
reasonable times and locations and
cannot act in a manner that would
unduly delay the course of negotiations.
Fourth, a broadcaster may not put forth
a single, unilateral proposal. Fifth, a
broadcaster, in responding to an offer
proposed by an MVPD, must provide
considered reasons for rejecting any
aspects of the MVPD’s offer. Sixth, a
broadcaster is prohibited from entering
into an agreement with any party
conditioned upon denying
retransmission consent to any MVPD.
Finally, a broadcaster must agree to
execute a written retransmission
consent agreement that sets forth the
full agreement between the broadcaster
and the MVPD; see 47 CFR 76.65(b)(1)(1)
through (vii).

4. The second part of the good faith
test is based on a totality of the
circumstances standard. Under this
standard, an MVPD may present facts to
the Commission which, even though
they do not allege a violation of the
specific standards enumerated above,
given the totality of the circumstances
constitute a failure to negotiate in good
faith; see 47 CFR 76.65(b)(2).

5. The Good Faith Order provided
examples of negotiation proposals that
presumptively are consistent and
inconsistent with “competitive
marketplace considerations;” see 15
FCC Rcd at 5469-70. The Good Faith
Order found that it is implicit in section
325(b)(3)(C) that any effort to further
anti-competitive ends through the
negotiation process would not meet the
good faith negotiation requirement; see
15 FCC Rcd at 5470. The order stated
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that considerations that are designed to
frustrate the functioning of a
competitive market are not ‘‘competitive
marketplace considerations.” Further,
conduct that is violative of national
policies favoring competition—that, for
example, is intended to gain or sustain
a monopoly, an agreement not to
compete or to fix prices, or involves the
exercise of market power in one market
in order to foreclose competitors from
participation in another market—is not
within the competitive marketplace
considerations standard included in the
statute; see 15 FCC Rcd at 5470.

6. Finally, the Good Faith Order
established procedural rules for the
filing of good faith complaints pursuant
to section 76.7 of the Commission’s
rules; see 47 CFR 76.65(c), 47 CFR 76.7.
The burden of proof is on the
complainant to establish a good faith
violation and complaints are subject to
a one year limitations period; see 47
CFR 76.65(d) and (e).

The Reciprocal Bargaining Obligations
of SHVERA

7. In enacting the SHVERA good faith
negotiation obligation for MVPDs,
Congress used language identical to that
of the SHVIA imposing a good faith
obligation on broadcasters, requiring the
Commission, until January 1, 2010, to:

Prohibit a multichannel video
programming distributor from failing to
negotiate in good faith for retransmission
consent under this section, and it shall not
be a failure to negotiate in good faith if the
distributor enters into retransmission consent
agreements containing different terms and
conditions, including price terms, with
different broadcast stations if such different
terms and conditions are based on
competitive marketplace considerations; see
47 U.S.C. 325(b)(3)(C)(iii).

Congress did not instruct the
Commission to amend its existing good
faith rules in any way other than to
implement the statutory extension and
impose the good faith obligation on
MVPDs. Accordingly, we believe that
Congress did not intend that the
Commission revisit the findings and
conclusions that were reached in the
SHVIA rulemaking. The little legislative
history directly applicable to Section
207 supports this approach and, in
pertinent part, provides:

In light of evidence that retransmission
negotiations continue to be contentious, the
Committee chose to extend these obligations,
and also to begin applying the good-faith
obligations to MVPDs. The Committee
intends the MVPD good-faith obligations to
be analogous to those that apply to
broadcasters, and not to affect the ultimate
ability of an MVPD to decide not to enter into
retransmission consent with a broadcaster.

We believe that the implementation of
section 207 most consistent with the
apparent intent of Congress is to amend
our existing rules to apply equally to
both broadcasters and MVPDs. We
tentatively conclude that we should
amend sections 76.64(1) and 76.65 as set
forth on Appendix A of the NPRM. We
seek comment on this proposal and any
other reasonable implementation of
Section 207.

8. We note that the original SHVIA
good faith provision by its terms applied
to “television broadcast stations.”
Similarly, the SHVERA good faith
provision applies to “multichannel
video programming distributors.” We
seek comment whether, under the
statute, the good faith negotiating
standards may be any different for
carriage of significantly viewed
television broadcast stations outside of
their designated market area (“DMA”’)
(A DMA is a geographic market
designation created by Nielsen Media
Research that defines each television
market exclusive of others, based on
measured viewing patterns. Essentially,
each county in the United States is
allocated to a market based on which
home-market stations receive a
preponderance of total viewing hours in
the county. For purposes of this
calculation, both over-the-air and cable
television viewing are included.)
Significantly viewed television
broadcast stations do not have carriage
rights outside of their DMA and carriage
of their signals by out-of-market MVPDs
is permissive. We seek comment as to
whether the Commission has discretion
under section 325(b)(3)(C) to distinguish
this situation. For example, if a
television broadcast station from DMA
X is significantly viewed in DMA Y and
seeks carriage on an MVPD located in
DMA Y, must the MVPD in DMA Y
negotiate retransmission consent in
good faith with the broadcaster from
DMA X in exactly the same way that it
negotiates with broadcasters that are
located in DMA Y? Should the same
good faith negotiation standard apply to
broadcasters and MVPDs regardless of
the DMA in which they reside? Should
a different standard apply, and if so
what standard? Should the good faith
retransmission consent negotiation
obligation apply only to MVPDs and
broadcasters located in the same DMA?
We seek comment on this issue.

Procedural Matters

Ex Parte Rules

9. Permit-But-Disclose. This
proceeding will be treated as a “permit-
but-disclose” proceeding subject to the
“permit-but-disclose” requirements

under section 1.1206(b) of the
Commission’s rules; see 47 CFR
1.1206(b), 47 CFR 1.1202, 1.1203. Ex
parte presentations are permissible if
disclosed in accordance with
Commission rules, except during the
Sunshine Agenda period when
presentations, ex parte or otherwise, are
generally prohibited. Persons making
oral ex parte presentations are reminded
that a memorandum summarizing a
presentation must contain a summary of
the substance of the presentation and
not merely a listing of the subjects
discussed. More than a one- or two-
sentence description of the views and
arguments presented is generally
required; see 47 CFR 1.1206(b)(2).
Additional rules pertaining to oral and
written presentations are set forth in
section 1.1206(b).

10. Comments may be filed
electronically using the Internet by
accessing the the Commission’s
Electronic Comment Filing System
(“ECFS”): http://www.fcc.gov/cgb/ecfs/
or the Federal eRulemaking Portal:
http://www.regulations.gov. Filers
should follow the instructions provided
on the Web site for submitting
comments. Parties may also submit an
electronic comment by Internet e-mail.
To get filing instructions, filers should
send an e-mail to ecfs@fcc.gov, and
include the following words in the body
of the message, “‘get form.” A sample
form and directions will be sent in
response. Parties who choose to file by
paper must file an original and four
copies of each filing. All filings must be
addressed to the Commission’s
Secretary, Office of the Secretary,
Federal Communications Commission,
445 12th Street, SW., Room TW-A325,
Washington, DC 20554. In addition to
filing comments with the Secretary, a
copy of any comments on the
Paperwork Reduction Act information
collection requirements contained
herein should be submitted to Judith B.
Herman, Federal Communications
Commission, Room 1-C804, 445 12th
Street, SW., Washington, DC 20554, or
via the Internet to Judith-
B.Herman@fcc.gov, and to Kristy L.
Lal.onde, OMB Desk Officer, Room
10234 NEOB, 725 17th Street, NW.,
Washington, DC 20503, via the Internet
to Kristy_L. LaLonde@omb.eop.gov, or
via fax at 202—-395-5167.

Ordering Clauses

11. Accordingly, it is ordered that
pursuant to section 207 of the Satellite
Home Viewer Extension and
Reauthorization Act of 2004, and
sections 1, 4(i) and (j), and 325 of the
Communications Act of 1934, as
amended, 47 U.S.C. 151, 154(i) and (j),
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and 325, notice is hereby given of the
proposals and tentative conclusions
described in this Notice of Proposed
Rulemaking.

12. It is further ordered that the
Reference Information Center,
Consumer and Governmental Affairs
Bureau, shall send a copy of this Notice
of Proposed Rulemaking, including the
Initial Regulatory Flexibility Analysis,
to the Chief Counsel for Advocacy of the
Small Business Administration.

Federal Communications Commission.
William F. Caton,
Deputy Secretary.

Proposed Rule Changes

For the reasons discussed in the
preamble, the Federal Communications
Commission proposes to amend 47 CFR
part 76 as follows:

PART 76—MULTICHANNEL VIDEO
AND CABLE TELEVISION SERVICE

1. The authority citation for part 76
continues to read as follows:

Authority: 47 U.S.C. 151, 152, 153, 154,
301, 302, 303, 303a, 307, 308, 309, 312, 315,
317, 325, 503, 521, 522, 531, 532, 533, 534,
535, 536, 537, 543, 544, 544a, 545, 548, 549,
552, 554, 556, 558, 560, 561, 571, 572, 573.

2. Section 76.64 is amended by
revising paragraph (1) to read as follows:

§76.64 Retransmission consent.
* * * * *

(1) Exclusive retransmission consent
agreements are prohibited. No television
broadcast station shall make or negotiate
any agreement with one multichannel
video programming distributor for
carriage to the exclusion of other
multichannel video programming
distributors. This paragraph shall
terminate at midnight on December 31,
2009.

* * * * *

3. Section 76.65 is revised to read as

follows:

§76.65 Good faith and exclusive
retransmission consent complaints.

(a) Duty to negotiate in good faith.
Television broadcast stations and
multichannel video programming
distributors shall negotiate in good faith
the terms and conditions of
retransmission consent agreements to
fulfill the duties established by section
325(b)(3)(C) of the Act; provided,
however, that it shall not be a failure to
negotiate in good faith if:

(1) The television broadcast station
proposes or enters into retransmission
consent agreements containing different
terms and conditions, including price
terms, with different multichannel
video programming distributors if such

different terms and conditions are based
on competitive marketplace
considerations; or

(2) The multichannel video
programming distributor enters into
retransmission consent agreements
containing different terms and
conditions, including price terms, with
different broadcast stations if such
different terms and conditions are based
on competitive marketplace
considerations. If a television broadcast
station or multichannel video
programming distributor negotiates in
accordance with the rules and
procedures set forth in this section,
failure to reach an agreement is not an
indication of a failure to negotiate in
good faith.

(b) Good faith negotiation. (1)
Standards. The following actions or
practices violate a broadcast television
station’s or multichannel video
programming distributor’s (the
‘“negotiating entity”’) duty to negotiate
retransmission consent agreements in
good faith:

(i) Refusal by a negotiating entity to
negotiate retransmission consent;

(i) Refusal by a negotiating entity to
designate a representative with
authority to make binding
representations on retransmission
consent;

(iii) Refusal by a negotiating entity to
meet and negotiate retransmission
consent at reasonable times and
locations, or acting in a manner that
unreasonably delays retransmission
consent negotiations;

(iv) Refusal by a negotiating entity to
put forth more than a single, unilateral
proposal.

(v) Failure of a negotiating entity to
respond to a retransmission consent
proposal of the other party, including
the reasons for the rejection of any such
proposal;

(vi) Execution by a negotiating entity
of an agreement with any party, a term
or condition of which requires that such
negotiating entity not enter into a
retransmission consent agreement with
any other television broadcast station or
multichannel video programming
distributor; and

(vii) Refusal by a negotiating entity to
execute a written retransmission
consent agreement that sets forth the
full understanding of the television
broadcast station and the multichannel
video programming distributor.

(2) Totality of the circumstances. In
addition to the standards set forth in
paragraph (b)(1) of this section, a
Negotiating Entity may demonstrate,
based on the totality of the
circumstances of a particular
retransmission consent negotiation, that

a television broadcast station or
multichannel video programming
distributor breached its duty to
negotiate in good faith as set forth in
paragraph (a) of the section.

(c) Good faith negotiation and
exclusivity complaints. Any television
broadcast station or multichannel video
programming distributor aggrieved by
conduct that it believes constitutes a
violation of the regulations set forth in
this section or paragraph (1) of § 76.64
may commence an adjudicatory
proceeding at the Commission to obtain
enforcement of the rules through the
filing of a complaint. The complaint
shall be filed and responded to in
accordance with the procedures
specified in § 76.7.

(d) Burden of proof. In any complaint
proceeding brought under this section,
the burden of proof as to the existence
of a violation shall be on the
complainant.

(e) Time limit on filing of complaints.
Any complaint filed pursuant to this
paragraph must be filed within one year
of the date on which one of the
following events occurs:

(1) A complainant enters into a
retransmission consent agreement with
a television broadcast station or
multichannel video programming
distributor that the complainant alleges
to violate one or more of the rules
contained in this paragraph; or

(2) A television broadcast station or
multichannel video programming
distributor engages in retransmission
consent negotiations with a complainant
that the complainant alleges to violate
one or more of the rules contained in
this subpart, and such negotiation is
unrelated to any existing contract
between the complainant and the
television broadcast station or
multichannel video programming
distributor; or

(3) The complainant has notified the
television broadcast station or
multichannel video programming
distributor that it intends to file a
complaint with the Commission based
on a request to negotiate retransmission
consent that has been denied,
unreasonably delayed, or
unacknowledged in violation of one or
more of the rules contained in this
paragraph.

(f) Termination of rules. This section
shall terminate at midnight on
December 31, 2009.

[FR Doc. 05-5851 Filed 3—23-05; 8:45 am]
BILLING CODE 6712-01-P
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DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17
RIN 1018-Al41

Endangered and Threatened Wildlife
and Plants; Reclassifying the
American Crocodile Distinct
Population Segment in Florida From
Endangered to Threatened and
Initiation of a 5-Year Review

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Proposed rule and initiation of
a 5-year review.

SUMMARY: We, the U.S. Fish and
Wildlife Service (Service), propose to
reclassify the American crocodile
(Crocodylus acutus) distinct vertebrate
population segment (DPS) in Florida
from its present endangered status to
threatened status under the authority of
the Endangered Species Act of 1973, as
amended (Act). We believe that the
endangered designation no longer
correctly reflects the current status of
this taxon within this DPS due to a
substantial improvement in the species’
status. Since its listing in 1975, the
American crocodile population in
Florida has more than doubled, and its
distribution has expanded. Land
acquisition has also provided protection
for many important nesting areas. We
have determined that the American
crocodile in its range in Florida meets
the criteria of a DPS as stated in our
policy of February 17, 1996. If this
proposal is finalized, the American
crocodile DPS in Florida will continue
to be federally protected as a threatened
species. The American crocodile
throughout the remainder of its range as
described in our December 18, 1979,
final rule would remain endangered.
Because a status review is also required
for the 5-year review of listed species
under section 4(c)(2)(A) of the Act, we
are electing to prepare these reviews
simultaneously. We are seeking data
and comments from the public on this
proposal.

DATES: Comments from all interested
parties must be received by May 23,
2005. Public hearing requests must be
received by May 9, 2005.

ADDRESSES: Written comments and
materials may be submitted to us by any
one of the following methods:

1. You may submit written comments
and information to Cindy Schulz, U.S.
Fish and Wildlife Service, 1339 20th
Street, Vero Beach, FL 32960.

2. You may hand-deliver written
comments and information to our South

Florida Ecological Services Office, at the
above address, or fax your comments to
(772) 562—-4288.

3. You may send comments by
electronic mail (e-mail) to
cindy_schulz@fws.gov. For directions on
how to submit electronic filing of
comments, see the “Public Comments
Solicited” section.

Comments and materials received, as
well as supporting documentation used
in the preparation of this proposed rule,
will be available for public inspection,
by appointment, during normal business
hours at the above address.

FOR FURTHER INFORMATION CONTACT:
Cindy Schulz, at the above address
(telephone (772) 562—3909, extension
305, facsimile (772) 562—4288).

SUPPLEMENTARY INFORMATION:
Public Comments Solicited

We are requesting information for
both the proposed rule and the 5-year
review, as we are conducting these
reviews simultaneously.

We intend that any final action
resulting from this proposed
reclassification will be as accurate and
as effective as possible. Therefore, we
solicit comments or suggestions from
the public, other concerned
governmental agencies, the scientific
community, industry, or any other
interested parties concerning this
proposal. We particularly seek
comments concerning:

(1) Biological, commercial trade, or
other relevant data concerning any
threat (or lack thereof) to this species;

(2) The location of any additional
populations of the American crocodile
within the extent of its range covered by
this proposed rule;

(3) Additional information concerning
the range, distribution, and population
size of this species in Florida;

(4) Current management plans or
anticipated plan development that
incorporates actions that will benefit or
impact the American crocodile in
Florida;

(5) Current or planned activities
within the geographic area addressed by
this proposal and their potential impact
on this species; and

(6) Whether the current status of this
population of the American crocodile is
more appropriately described as
“recovered,” threatened due to
similarity of appearance,” or in some
other way different than the proposal
made here.

Please submit electronic comments in
ASCII file format and avoid the use of
special characters and encryption.
Please also include “Attn: [RIN 1018—
AI41]” and your name and return

address in your e-mail message. If you
do not receive a confirmation from the
system that we have received your e-
mail message, contact us directly by
calling our South Florida Ecological
Services Office (see ADDRESSES section).
Our practice is to make all comments,
including names and home addresses of
respondents, available for public review
during regular business hours.
Individual respondents may request that
we withhold their home address from
the rulemaking record, which we will
honor to the extent allowable by law. In
some circumstances, we would
withhold also from the rulemaking
record a respondent’s identity, as
allowable by law. If you wish for us to
withhold your name and/or address,
you must state this prominently at the
beginning of your comments. However,
we will not consider anonymous
comments. We will make all
submissions from organizations or
businesses, and from individuals
identifying themselves as
representatives or officials of
organizations or businesses, available
for public inspection in their entirety.

Background

The American crocodile is a large
greenish-gray reptile. It is one of two
native crocodilians (the other being the
American alligator (Alligator
mississippiensis)) that occur in the
continental United States, and is limited
in distribution in the United States to
the southern tip of mainland Florida
and the upper Florida Keys (Kushlan
and Mazzotti 1989a). At hatching,
crocodiles are yellowish-tan to gray in
color with vivid dark bands on the body
and tail. As they grow older, their
overall coloration becomes more pale
and uniform and the dark bands fade.
All adult crocodiles have a hump above
the eye, and tough, asymmetrical armor-
like scutes (scale-like plates) on their
backs. The American crocodile is
distinguished from the American
alligator by a relatively narrow, more
pointed snout and by an indentation in
the upper jaw that leaves the fourth
tooth of the lower jaw exposed when the
mouth is closed. In Florida, the
American crocodile ranges in size from
26.0 centimeters (cm) (10.3 inches (in))
at hatching, to an upper length of 3.8
meters (m) (12.5 feet (ft)) (Moler 1991a).
Larger specimens in Florida were
reported in the 1800s (Moler 1991a),
and individuals as large as 6 to 7 m
(19.7 to 23.0 ft) have been reported
outside the United States
(Thorbjarnarson 1989).

The American crocodile occurs in
coastal regions of both the Atlantic and
Pacific coasts, in southern Mexico,
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Central America, and northern South
America, as well as the Caribbean
islands (Thorbjarnarson 1989). It
reaches the northern extent of its range
in the southern tip of Florida (Kushlan
and Mazzotti 1989a, Thorbjarnarson
1989). The species occurs within the
jurisdictional boundaries of many
different governments in the western
hemisphere, including Belize,
Colombia, Costa Rica, Cuba, Dominican
Republic, Ecuador, El Salvador, Florida
(USA), Guatemala, Haiti, Honduras,
Jamaica, Nicaragua, Mexico, Panama,
Peru, and Venezuela.

The first documented occurrence of a
crocodile in the United States resulted
from the collection of a crocodile in
1869 in the Miami River off Biscayne
Bay, though crocodiles were earlier
suspected to occur there (Kushlan and
Mazzotti 1989a). Within the United
States, the historic core geographic
range of crocodiles includes Miami-
Dade, Broward, and Monroe Counties in
Florida, but reports indicate that they
occupied areas as far north as Indian
River County on the east coast (Kushlan
and Mazzotti 1989a). Crocodiles were
probably never common on the west
coast of Florida, but credible reports
suggest that they occurred at least
periodically as far north as Sanibel
Island and Sarasota County (Kushlan
and Mazzotti 1989a). The primary
historic nesting area was on the
mainland shore of Florida and Biscayne
Bays, including many of the small
islands near shore, in what is today
Everglades National Park (Kushlan and
Mazzotti 1989a). Nesting was also
historically well-documented in the
upper Keys from Key Largo south to
Lower Matecumbe Key (Kushlan and
Mazzotti 1989a). Reports of crocodile
nests on Little Pine Key (Ogden 1978),
and occurrences on Key West (Ogden
1978) suggest that crocodiles were once
more common in the Keys than they are
today.

In 1976, the American crocodile
population in Florida was estimated to
be between 200 and 300 individuals (40
FR 58308), with only 10 to 20 breeding
females estimated in 1975 (40 FR
44149). Most of the remaining animals
and known nesting activity during this
time were concentrated in a small
portion of their historic range in
northeastern Florida Bay (Kushlan and
Mazzotti 1989a).

Today, the population of American
crocodiles in Florida has grown to an
estimated 500 to 1,000 individuals, not
including hatchlings (P. Moler, Florida
Fish and Wildlife Conservation
Commission (FWC), personal
communication 2004; F. Mazzotti,
University of Florida (UF), personal

communication 2004). This estimate,
developed by two established American
crocodile experts, is based on a
demographic characteristic that has
proven true for both Nile crocodiles and
American alligators. The characteristic
is based on a generality from crocodilian
research, that breeding females make up
4 to 5 percent of the non-hatchling
population size. This estimate exhibits a
large range, because the researchers
used a range of 40 to 50 crocodile nests
existing in Florida to do their
calculations (P. Moler, FWC, personal
communication 2004; F. Mazzotti, UF,
personal communication 2004). We
believe this is a reasonable but
conservative estimate, because as stated
below nesting has increased to 61
documented nests in 2003 and not all
mature females breed and nest each
year.

The nesting range has also expanded
on both the east and west coasts of the
State, and crocodiles are frequently
being seen throughout most of their
historical range. Nesting has extended
back into Biscayne Bay on Florida’s east
coast, and now commonly occurs at the
Turkey Point Nuclear Plant (Brandt et
al. 1995, Gaby et al. 1985). During 2003,
61 crocodile nests were discovered in
south Florida (S. Klett, Service, personal
communication 2003; M. Cherkiss,
personal communication 2003; J.
Wasilewski, Natural Selections Inc.,
personal communication 2003), and
nesting has been increasing for several
years (Ogden 1978, Brandt et al. 1995,
Kushlan and Mazzotti 1989b, Moler
1991b, Mazzotti et al. 2000, Mazzotti
and Cherkiss 2001, and Mazzotti et al.
2002). Approximately 75 percent of
reproductively mature females breed
and nest each year (F. Mazzotti,
personal communication 2001),
suggesting that the actual number of
nesting females may be higher than the
61 nests recorded. Surveys detect
approximately 80 to 90 percent of nests
(F. Mazzotti, personal communication
2001; J. Wasilewski, personal
communication 2002), and surveyors
are generally unable to distinguish those
nests that contain more than one clutch
of eggs from different females without
researchers excavating the nests. We
believe this situation lends to a possible
underestimation of nests or females,
because on occasion 2 females lay eggs
in the same nest.

The breeding range of the American
crocodile today is still restricted relative
to its reported historic range (Kushlan
and Mazzotti 1989a), with most
breeding occurring on the mainland
shore of Florida Bay between Cape
Sable and Key Largo (Mazzotti et al.
2002). Crocodiles no longer regularly

occur in the Keys south of Key Largo (P.
Moler, personal communication 2002,
Jacobsen 1983), though individuals have
occasionally been observed in the lower
Keys in recent years. An American
crocodile was also observed for the first
time near Fort Jefferson in the Dry
Tortugas in May 2002 (O. Bass,
Everglades National Park, personal
communication 2002). We believe that
these occasional observations may
indicate that crocodiles are expanding
their range back into the Keys, but Key
Largo is the only nesting area currently
known in the Florida Keys.

Crocodiles live primarily in the
sheltered, fresh, or brackish waters of
mangrove-lined bays, mangrove
swamps, creeks, and inland swamps
(Kushlan and Mazzotti 1989b).
Prolonged exposure to salinities similar
to that of seawater (35 parts per
thousand (ppt) of sodium) may lead to
reduced growth rates, particularly for
young crocodiles (Dunson 1982, Dunson
and Mazzotti 1989, Mazzotti et al. 1986).
Availability of fresh water is a primary
factor affecting growth and survival in
young crocodiles (Dunson and Mazzotti
1989).

American crocodiles are shy and
secretive, and remain solitary for most
of the year (Mazzotti 1983); however,
they are usually tolerant of other
crocodiles in the same general area.
Individuals may travel widely
throughout their range, but they are
generally concentrated around the major
nesting areas (Kushlan and Mazzotti
1989b, Mazzotti 1983). Prior to nesting
season, males become more territorial,
and dominant males may mate with
several females (Thorbjarnarson 1989).

Females do not become
reproductively active until they reach a
total length of approximately 2.3 m (7.4
ft) (Mazzotti 1983), and this generally
corresponds to an age of 10 to 13 years
(LeBuff 1957, Moler 1991a). Females
construct earthen nests (mounds or
holes) on elevated, well-drained sites
near the water, such as ditch-banks and
beaches. Nests have been reported in
sand, marl, and organic peat soils, and
the nests constructed in these different
soils may be susceptible to different
environmental conditions and different
threats (Lutz and Dunbar-Cooper 1984,
Moler 1991b). Female crocodiles will
only nest one time per year and may not
nest every year after they reach sexual
maturity. They lay an average of 38 eggs
(Kushlan and Mazzotti 1989b), which
will hatch after an incubation period of
approximately 90 days (Mazzotti 1989).
Flooding, over-drying, and raccoon
predation all pose threats to nests and
developing eggs (Mazzotti et al. 1988,
Mazzotti 1999), and suitable nest sites
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that are protected from these threats
may be limited. The reported percent of
nests from which eggs successfully
hatch in any one year range from 33 to
78 percent (Ogden 1978, Kushlan and
Mazzotti 1989b, Moler 1991b, Mazzotti
et al. 2000, Mazzotti and Cherkiss 2001).
Typically, a nest was considered
successful if at least one hatched
eggshell or hatchling crocodile was
documented. However, Moler (19991b)
classified a nest as successful if ““it
appeared to have been opened by an
adult crocodile. In all but one case,
hatchling crocodiles were tagged near
each successful nest.”

Unlike alligators, female crocodiles do
not defend nest sites (Kushlan and
Mazzotti 1989b). However, females
remain near their nest sites and must
excavate young from the nest after
hatching (Kushlan and Mazzotti 1989b).
Kushlan (1988) reported that females
may be very sensitive to disturbance at
the nest site; most females that were
disturbed near their nests did not return
to excavate their young after hatching.
Female crocodiles show little parental
care, and young are generally
independent shortly after hatching.
Hatchlings disperse from nest sites to
nursery habitats that are generally more
sheltered, have lower salinity (1 to 20
ppt), shallower water (generally), and
more vegetation cover, shortly after
hatching, where they remain until they
grow larger. Growth during the first year
can be rapid, and crocodiles may double
or triple in size (Moler 1991a). Growth
rates in hatchling crocodiles depend
primarily on the availability of fresh
water and food in the nursery habitat
they occupy and may also be influenced
by temperature (Mazzotti et al. 1986).

Adult crocodiles have few natural
enemies, but hatchlings and young
crocodiles are regularly eaten by a
variety of wading birds, crabs,
mammals, and reptiles, including larger
crocodiles. As crocodiles grow, their
former predators become prey. The diet
of American crocodiles at all ages is
varied, and crocodiles forage
opportunistically. Fish, crabs, snakes,
turtles, and a variety of other small prey
compose the majority of their diet.
Crocodiles are usually active at night,
which is the primary time when they
pursue prey.

Land acquisition efforts by many
agencies have continued to provide
protection for crocodile habitat in south
Florida. Crocodile Lake NWR was
acquired in 1980 to provide over 2,205
ha (5,000 acres) of crocodile nesting and
nursery habitat. In 1980, Everglades
National Park established a crocodile
sanctuary in northeastern Florida Bay. A
total of 46 public properties (including

Crocodile Lake NWR and Everglades
National Park), owned and managed by
Federal, State, or county governments,
as well as 3 privately-owned properties
(including Turkey Point Nuclear Power
Plant) are managed at least partially or
wholly for conservation purposes and
contain potential crocodile habitat
within the coastal mangrove
communities in south Florida. For
example, in the early 1980s, Everglades
National Park plugged canals which
allowed crocodiles to begin nesting on
the canal berms. In 1976 the C-107
canal was completed and provides
habitat for crocodiles at the Turkey
Point Nuclear Power Plant.
Approximately 95 percent of nesting
habitat for crocodiles in Florida is under
public ownership (F. Mazzotti, personal
communication 2001).

Previous Federal Action

We proposed listing of the United
States population of the American
crocodile as endangered on April 21,
1975 (40 FR 17590). The proposed
listing stated that only an estimated 10
to 20 breeding females remained in
Florida, mostly concentrated in
northern Florida Bay. The primary
threats cited included development
pressures, lack of adequate protection of
crocodiles and their habitat, and the risk
of extinction inherent to a small,
isolated population. Comments on the
proposed rule were received from 14
parties including representatives of the
State of Florida, and all supported
listing the American crocodile as
endangered in Florida. We published a
final rule on September 25, 1975, listing
the United States population of the
American crocodile as endangered (40
FR 44149).

On December 16, 1975, we published
a proposal to designate critical habitat
for the American crocodile (40 FR
58308). The proposed critical habitat
included portions of Biscayne Bay south
of Turkey Point, northeast Florida Bay,
including the Keys, and the mainland
extending as far west as Flamingo. We
published a final rule designating
critical habitat on September 24, 1976
(41 FR 41914). The final rule expanded
the critical habitat to include a portion
of Everglades National Park and
northern Florida Bay to the west of the
previously proposed area. The
additional area lies entirely within
Everglades National Park.

On April 6, 1977, we published a
proposed rule to list as endangered all
populations of the American crocodile
with the exception of those in Florida
and all populations of the saltwater
(estuarine) crocodile (Crocodylus
porosus) due to their similarity in

appearance to the American crocodile in
Florida (42 FR 18287). Under the
similarity of appearance clause of
Section 4 of the Act, a species may be
treated as endangered or threatened for
the purposes of commerce or taking if it
so closely resembles an endangered
species that law enforcement personnel
will be unable to distinguish between
the listed and unlisted species. We did
not finalize this proposed rule.

On February 5, 1979, we provided
notice in the Federal Register that a
status review was being conducted for
the American crocodile (outside of
Florida) and the saltwater crocodile
(Crocodylus porosus). The notice
specified that we had information to
suggest that the American crocodile and
the saltwater crocodile may have
experienced population declines and
extensive habitat loss during the
previous decade (44 FR 7060).

On July 24, 1979, we published a
proposed rule (44 FR 43442) that
recommended listing the American and
saltwater crocodiles as endangered
throughout their ranges outside of
Papua New Guinea, citing widespread
loss of habitat and extensive poaching
for their hides. The Florida population
of the American crocodile was not
included because it was previously
listed as endangered. Saltwater
crocodiles were not listed within the
jurisdictional boundaries of Papua New
Guinea due to strict government control
of crocodile farming and assurances that
wild populations there were not being
threatened.

We listed the American crocodile,
with the exception of the previously-
listed population in Florida, and the
saltwater crocodile throughout its range,
with the exception of the Papua New
Guinea population, as endangered on
December 18, 1979 (44 FR 75074). This
action provided protection to these
crocodilians worldwide.

Since the Florida population of the
American crocodile was listed as
endangered, we have conducted
numerous consultations under section 7
of the Act for actions that may affect
crocodiles. Most potential conflicts have
been resolved early in the informal
consultation process, resulting in our
concurrence with a determination of
“not likely to adversely affect.”

One Federal prosecution occurred in
the late 1970s for a dredge-and-fill
permit violation that affected crocodile
habitat on Key Largo within the
boundaries of the then-proposed
Crocodile Lake National Wildlife Refuge
(U.S. v. Joseph R. Harrison, Jr. Givil
Action No. 84-1465, Judge E.B. Davis,
Final Consent Judgment on September
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22,1984). This case was settled prior to
trial.

Distinct Vertebrate Population Segment
Analysis

The Act defines “species” to include
“* * *any distinct population segment
of any species of vertebrate fish or
wildlife which interbreeds when
mature.” On February 7, 1996, we
published in the Federal Register our
Policy Regarding the Recognition of
Distinct Vertebrate Population Segments
(DPS Policy) (61 FR 4722). For a
population to be listed under the Act as
a distinct vertebrate population
segment, three elements are
considered—(1) The discreteness of the
population segment in relation to the
remainder of the species to which it
belongs; (2) the significance of the
population segment to the species to
which it belongs; and (3) the population
segment’s conservation status in relation
to the Act’s standards for listing (i.e., is
the population segment endangered or
threatened?). The best available
scientific information supports
recognition of the Florida population of
the American crocodile as a distinct
vertebrate population segment. We
discuss the discreteness and
significance of the DPS within this
section; the remainder of the document
discusses the species’ status within the
Florida DPS.

Discreteness: The DPS policy states
that vertebrate populations may be
considered discrete if they are markedly
separated from other populations of the
same taxon as a consequence of
physical, physiological, ecological, or
behavioral factors; and/or they are
delimited by international governmental
boundaries within which significant
differences exist in control of
exploitation, management of habitat,
conservation status, or regulatory
mechanisms.

The Florida population segment
represents the northernmost extent of
the American crocodile’s range
(Kushlan and Mazzotti 1989a,
Thorbjarnarson 1989). It is spatially
separated by approximately 90 miles of
open ocean from the nearest adjacent
American crocodile population in Cuba
(Kushlan 1988). The Gulf Stream, or the
Florida Current (the southernmost leg of
the Gulf Stream), flows through this 90-
mile gap. This strong current makes it
unlikely that crocodiles would
regularly, or even occasionally, move
between Florida and Cuba.
Behaviorally, American crocodiles are
not predisposed to travel across open
ocean. They prefer calm waters with
minimal wave action, and most
frequently occur in sheltered, mangrove-

lined estuaries (Mazzotti 1983). No
evidence is available to suggest that
crocodiles have crossed the Florida
Straits. There are no other American
crocodile populations in close
proximity to Florida (Richards 2003)
that would allow direct interaction of
animals. The Florida DPS is effectively
isolated from other American crocodile
populations and functions as a single
demographic unit. Consequently, we
conclude that the Florida population of
American crocodiles is separated from
other American crocodile populations
as a consequence of physical or
behavioral factors.

The genetic makeup of the Florida
population of the American crocodile
also is recognizably distinct from
populations in other geographic areas
within its range (M. Forstner, Southwest
Texas State University, unpublished
data), despite reported evidence of the
introduction of genetic material from
foreign crocodile populations (M.
Forstner, personal communication
2002). Analysis of mitochondrial DNA
suggests that the Florida DPS may be
genetically more closely related to
American crocodile populations in
Central and South America than to
those in Cuba and the Bahamas (M.
Forstner, unpublished data). However,
the Florida DPS remains genetically
distinct and geographically distant from
American crocodiles in central and
south America.

In addition to the effective spatial
isolation of the Florida population, the
regulatory mechanisms providing
protection for the crocodile and the
level of enforcement of protections are
substantially different outside of
Florida, across international government
boundaries. The first listing of the
American crocodile under the Act only
included the Florida population, and
protection under the Act was extended
to populations outside of the United
States several years later (see ‘“‘Previous
Federal Actions” section). Florida
supports the only population of the
American crocodile that is subject to the
full jurisdiction of the Act. Though the
American crocodile is protected from
international commerce by the
Convention on International Trade in
Endangered Species of Wild Fauna and
Flora (CITES), other countries have
distinctly different regulatory
mechanisms in place that do not
provide the same level of protection
from exploitation, disturbance, or loss of
habitat within their jurisdictional
boundaries for the American crocodile.
Cuban laws provide protection to both
crocodiles and crocodile habitat
(Soberon 2000), and enforcement of
those laws is reported to be good (P.

Ross, International Union for the
Conservation of Nature, Crocodile
Specialists Group, personal
communication 2002). However, the
threats to crocodiles in Cuba are
different than in the United States, with
most human-caused mortality resulting
from subsistence hunting due to a
depressed economy. In the Dominican
Republic, Jamaica, and Haiti, a wide
variety of threats, conservation
regulations, and levels of enforcement
make the level of protection within
these countries difficult to quantify or
evaluate. Threats to American crocodile
populations vary substantially
throughout their range in Central and
South America, with threats including
malicious killing, illegal subsistence
hunting in areas with a depressed
economy, incidental mortality during
legal caiman hunting, killing by
fishermen, and incidental mortality in
fishing nets (Ross 1998, Soberon 2000,
Platt and Thorbjarnarson 2000, P. Ross
personal communication, 2002).
Therefore, significant differences do
exist in control of exploitation,
management of habitat, conservation
status, or regulatory mechanisms in
areas of the American crocodile’s range
outside of Florida.

Significance: The DPS policy states
that populations that are found to be
discrete will then be examined for their
biological or ecological significance.
This consideration may include
evidence that the loss of the population
would create a significant gap in the
range of the taxon. The Florida
population of the American crocodile
represents the northernmost portion of
its range in the world (Kushlan and
Mazzotti 1989a, Thorbjarnarson 1989)
and the only U.S. population. Loss of
this population would result in a
significant reduction of the extent of the
species’ range. Maintaining a species
throughout its historic and current range
is important to ensure its genetic
diversity and population viability.
While it is difficult to determine to what
degree the Florida population of the
American crocodile contributes
substantially to the security of the
species as a whole, the apparent
isolation and evidence of genetic
uniqueness (M. Forstner, Southwest
Texas State University, unpublished
data) suggest that the Florida population
substantially contributes to the overall
diversity within the species and is
biologically or ecologically significant.

Recovery Accomplishments

The first recovery plan for the
American crocodile was approved on
February 12, 1979 (Service 1979). The
recovery plan was revised on February
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2, 1984 (Service 1984). The recovery
plan for the American crocodile was
revised again and included as part of the
South Florida Multi-Species Recovery
Plan (MSRP) (Service 1999). The
recovery plan for the crocodile in the
MSRP, which was approved in May
1999, represents the current recovery
plan for this species.

The MSRP identifies 10 primary
recovery actions for the American
crocodile. Species-focused recovery
actions include: (1) Conduct surveys to
determine the current distribution and
abundance of American crocodiles; (2)
protect and enhance existing colonies of
American crocodiles; (3) conduct
research on the biology and life history
of crocodiles; (4) monitor the south
Florida crocodile population; and (5)
inform the public about the recovery
needs of crocodiles. Habitat-focused
recovery actions include: (1) Protect
nesting, basking, and nursery habitat of
American crocodiles in south Florida;
(2) manage and restore suitable habitat
of American crocodiles; (3) conduct
research on the habitat relationships of
the American crocodile; (4) continue to
monitor crocodile habitat; and (5)
increase public awareness of the habitat
needs of crocodiles. All of these primary
recovery actions have been initiated
since the 1999 MSRP.

American crocodile nest surveys and
subsequent hatchling crocodile surveys
around nest sites are conducted in all
areas where crocodiles nest (Mazzotti et
al. 2000, Mazzotti and Cherkiss 2003).
Nest monitoring has been conducted
nearly continuously at each of the
primary nesting areas since 1978.
Without these data, we would have little
evidence to support reclassification. In
addition, detailed surveys and
population monitoring have been
conducted annually since 1996
throughout the American crocodile’s
range in Florida. These surveys
documented distribution, habitat use,
population size, and age class
distribution of crocodiles. During both
crocodile surveys and nest monitoring,
crocodiles of all age classes are captured
and marked (Mazzotti and Cherkiss
2003). These marked individuals
continue to provide information on
survival, longevity, growth, and
movements (Mazzotti and Cherkiss
2003). All captured individuals are
marked by clipping tail scutes in a
prescribed manner so that each
crocodile is given an individual
identification number (Mazzotti and
Cherkiss 2003). In addition, hatchlings
at Turkey Point are marked with
microchips placed under the skin.

Several ecological studies have been
initiated or continued in recent years.

Study has continued on the effects of
salinity on growth rate and survival of
American crocodiles in the wild.
Previous laboratory studies provided a
general relationship, but field data have
improved our understanding of this
relationship. In addition, analysis of
contaminants in crocodile eggs has been
conducted recently at Rookery Bay, and
these analyses contribute to a record of
contaminants data as far back as the
1970s.

Protection and enhancement of
nesting habitat within each of the three
primary American crocodile nesting
areas has also been ongoing for many
years. Turkey Point Nuclear Plant has
implemented management actions to
minimize disturbance to crocodiles and
their nesting habitat. This includes the
designation of nesting ‘‘sanctuaries”
where access and maintenance activities
are minimized. Habitat management in
these areas includes exotic vegetation
control and encouraging the growth of
low-maintenance native vegetation. On
Crocodile Lake National Wildlife
Refuge, management has focused on
maintaining suitable nesting substrate.
The organic soils that compose the
nesting substrate have subsided over
time, leading to the potential for
increased risk of flooding or unfavorable
microclimate. Nesting substrate has
been augmented near nesting areas.
Encroaching vegetation in nesting areas
has also been removed. In Everglades
National Park, management has
included minimizing disturbance to
crocodiles resulting from public use,
and relocation of crocodile nests that
were placed in recently-excavated spoil
material subject to disturbance and
inhospitable environmental conditions.

Signs have been in place for several
years along highways to alert motorists
to the presence of crocodiles in the areas
where most crocodile road kills have
occurred. Fences were also erected
along highways to prevent crocodiles
from crossing, although several of these
fences were later removed because they
were ineffective. The remaining sections
of fence are intended to funnel
crocodiles to culverts where they can
cross underneath roads without risk.
Other efforts to reduce human-caused
mortality include law enforcement
actions and signs that inform the public
about crocodiles in areas where
crocodiles and people are likely to
encounter each other, such as at fish
cleaning stations along Biscayne Bay.

The FWC established a standard
operating protocol in 1988 to manage
crocodile-human interactions. This
protocol established a standard
procedure that included both public
education to encourage tolerance of

crocodiles and translocation of
crocodiles in situations that may
threaten the safety of either crocodiles
or humans. While the protocol has led
to the successful resolution of many
complaints, many of the large crocodiles
that have been translocated under the
protocol have shown strong site fidelity
and have returned to the areas from
which they were removed (Mazzotti and
Cherkiss 2003). Translocation appears to
be effective with small crocodiles
(generally <6 ft total length), but may
not completely resolve human-crocodile
conflicts involving larger, older animals.
Developing an effective, proactive
protocol to address human-crocodile
conflicts is necessary to ensure the
safety of crocodiles of all age groups
near populated areas and to help
maintain a positive public perception of
crocodiles and crocodile conservation.
We are working closely with FWC to
continue development of an effective
human-crocodile conflict management
plan and to improve our understanding
of how crocodiles respond to
translocation.

Recovery Plan Provisions

The MSRP (Service 1999) specifies a
recovery objective of reclassifying the
species to threatened, and lists recovery
criteria as:

“Previous recovery efforts identified the
need for a minimum of 60 breeding females
within the population before reclassification
could be considered. Since these criteria
were developed, new information, based on
consistent surveys, has indicated that the
total number of nesting females has increased
substantially over the last 20 years, from
about 20 animals to about 50, and that
nesting has remained stable at the major
nesting areas. Based on the fact that the
population appears stable, and that all of the
threats as described in the original listing
have been eliminated or reduced,
reclassification of the crocodile will be
possible, provided existing levels of
protection continue to be afforded to
crocodiles and their habitat, and that
management efforts continue to maintain or
enhance the amount and quality of available
habitats necessary for all life stages.”

Based on the criteria outlined in the
MSRP, we can consider the American
crocodile for reclassification to
threatened status in Florida at this time,
because crocodiles and their habitat are
still protected and management efforts
continue to maintain or enhance the
amount and quality of available habitat.
In addition, for several reasons, we
believe that we have surpassed what
prior recovery plans outlined as
necessary to reclassify the American
crocodile: The nesting range has
expanded on both the east and west
coasts of the State; crocodiles are
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frequently being seen throughout most
of their historical range; nesting has
extended back into Biscayne Bay on
Florida’s east coast and now commonly
occurs at the Turkey Point Nuclear
Plant; nesting has been increasing for
several years; and during 2003, 61
crocodile nests were discovered in
south Florida. The level of protection
currently afforded to the species and its
habitat, as well as the status of habitat
management, are outlined in the
“Summary of Factors Affecting the
Species” section of this proposed rule.

Summary of Factors Affecting the
Species

Section 4(a)(1) of the Act and
regulations promulgated to implement
the listing provisions of the Act (50 CFR
part 424) set forth five criteria to be used
in determining whether to add,
reclassify, or remove a species from the
list of threatened and endangered
species. These factors and their
application to the American crocodile
are as follows:

A. The Present or Threatened
Destruction, Modification, or
Curtailment of Its Habitat or Range

The original listing proposal (40 FR
17590) identified intensive human
development and subsequent loss of
American crocodile habitat as a primary
threat to crocodiles. Since listing, much
of the nesting habitat in Florida for
crocodiles remains and has been
afforded some form of protection. In
addition, nesting activity that was
concentrated in a small portion of the
historic range in northeastern Florida
Bay at the time of listing now occurs on
the eastern, southern, and southwestern
portions of the Florida peninsula. The
primary nesting areas in northern
Florida Bay that were active at the time
of listing in 1975 remain protected and
under the management of Everglades
National Park, which has consistently
supported the largest number of nests
and the largest population of American
crocodiles in Florida. The habitat in
Everglades National Park is protected
and maintained for crocodiles, and
ongoing hydrologic restoration efforts
may improve the quality of the habitat
in the Park. Park managers emphasize
maintaining a high-quality natural
habitat that includes natural crocodile
nesting areas. Restoration of disturbed
sites, hydrologic restoration, and the
removal of exotic vegetation like
Australian pine and Brazilian pepper
have improved crocodile nesting sites,
nursery habitat, and other areas
frequented by crocodiles.

Since the original listing, we have
acquired and protected an important

nesting area for crocodiles, Crocodile
Lake National Wildlife Refuge on Key
Largo. The acquisition of the Crocodile
Lake National Wildlife Refuge in 1980
provided protection for over 2,205 ha
(5,000 acres) of crocodile nesting and
nursery habitat on Key Largo. The
habitat on Crocodile Lake National
Wildlife Refuge is protected and
managed to support the local crocodile
population. All of the nesting on Key
Largo occurs within Crocodile Lake
National Wildlife Refuge on artificial
substrates composed of spoil taken from
adjacent ditches that were dredged prior
to acquisition of the property. These
sites and the surrounding high-quality
nursery habitat consistently support five
to eight successful crocodile nests each
year. The artificial substrate at nesting
sites on the Refuge has begun to settle,
and in an effort to continue
maintenance of crocodile nesting
habitat, the Refuge staff recently has
augmented the substrate at certain sites
to bring it back to its original elevation.
Nesting has been documented at both of
the elevated mounds. In order for these
areas to remain as nesting and nursery
sites, they need to be cleared of invasive
exotics. Encroachment of native and
exotic plants along the levies needs to
be controlled in order for them to
remain suitable for nesting crocodiles
and their young. In general, Crocodile
Lake National Wildlife Refuge is closed
to public access. Access is granted by
special use permit only. Both of these
sites (Crocodile Lake NWR and
Everglades National Park) have already
implemented programs that provide for
maintenance of natural conditions that
will benefit the crocodile and are in the
process of preparing management plans
that will formalize ongoing management
actions and further protect crocodile
habitat (S. Klett, Service, personal
communication 2002, Skip Snow,
Everglades National Park, personal
communication 2002). A management
plan as defined here and throughout
this proposal is not regulatory. These
plans are developed by the property
owners, and they outline strategies and
alternatives believed to be necessary to
conserve important habitat and in some
cases species on the property.
Implementation of the plan is not
mandatory, but it should be updated on
a regular basis so managers and staff on
site have available the latest information
and guidance for crocodile management.

In addition to these two primary core
sites of publicly owned active nesting
habitat for crocodiles, additional nesting
habitat has been created within the
historic range of the crocodile, but on a
site that may not have historically

supported nesting. The Turkey Point
Nuclear Power Plant site, owned and
operated by Florida Power and Light
(FPL), contains an extensive network of
cooling canals (built in 1974) that
appear to provide good crocodile habitat
in Biscayne Bay. The site is
approximately 1,214 ha (3,000 acres),
and the majority is considered crocodile
habitat. The number of nests at this site
has risen from 1 to 2 per year between
1978 and 1980 (Gaby et al. 1985) to 10
to 15 nests per year in the late 1990s
(Brandt et al. 1995, Cherkiss 1999, J.
Wasilewski personal communication
2002). This property now supports the
second largest breeding aggregation of
American crocodiles in Florida. The
Turkey Point Nuclear Power Plant site,
privately owned by FPL, has developed
and implemented a management plan
for their property that specifically
addresses crocodiles for many years.
Turkey Point is also closed to access
other than personnel who work at the
facility. FPL personnel maintain the
canals and crocodile habitat at Turkey
Point, by activities like exotic vegetation
control and planting of low-
maintenance native vegetation. They
also have supported an extensive
crocodile monitoring program since
1976. Operation of the Turkey Point
Nuclear Power Plant is licensed by the
Nuclear Regulatory Commission
through 2032, and FPL plans to
continue crocodile management and
monitoring while the plant is in
operation (J. Wasilewski, FPL, personal
communication 2003).

FPL has also developed the
Everglades Mitigation Bank along the
western shore of Biscayne Bay and
immediately adjacent to the Turkey
Point Nuclear Power Plant, which may
help bolster the crocodile population in
Biscayne Bay in coming years. This site
is a wetlands mitigation bank,
approximately 5,665 ha (14,000 acres) in
size, of which about 5,050 ha (10,000
acres) is crocodile habitat. To date,
crocodile nesting has not been recorded
on this site (J. Wasilewski, personal
communication 2002); however, habitat
restoration and management actions
intended to improve nesting habitat may
provide three additional nesting areas,
each capable of supporting multiple
nests (J. Wasilewski, personal
communication 2002). It is difficult to
estimate in advance how many potential
nesting sites will occur in these three
nesting areas, but we believe that it will
be roughly equivalent to the Turkey
Point Nuclear Power Plant site. This
area will be protected in perpetuity and
may help offset any loss of the artificial
habitat at Turkey Point Nuclear Power
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Plant if that site is modified after the
current operating license expires in
2032. Even though the nesting habitat at
Turkey Point has been created and all of
the nesting at Crocodile Lake National
Wildlife Refuge and some areas of
Everglades National Park is on artificial
or created substrate, crocodiles have
successfully moved into and used this
habitat. We believe that it is important
to continue to provide protection for the
artificial habitats that crocodiles
opportunistically use within their
current range.

Outside of these areas that now
comprise the core of nesting habitat for
American crocodiles in Florida, land
acquisitions have also provided
protection to many other areas of
potential habitat for crocodiles. A total
of 44 different public properties, owned
and managed by Federal, State, or
county governments, as well as 2
different privately owned properties
managed at least partially or wholly for
conservation purposes, contain
potential habitat for crocodiles in
Florida. A total of 35 of the publicly-
owned or private conservation lands
operate under current management
plans (e.g., Florida Department of
Natural Resources 1991). All of the
plans prescribe management actions
that will provide conditions beneficial
for crocodiles and maintain or improve
crocodile habitat and potential nesting
sites. A common action called for in
many of the plans is exotic vegetation
control. Sites including Rookery Bay
National Estuarine Research Reserve,
Collier-Seminole State Park, and others
list goals to restore the natural
freshwater flow patterns through
hydrological restoration (e.g., Florida
Department of Environmental Protection
2000). The 44 other public properties
contain about 28,330 ha (70,000 acres)
of potential crocodile habitat, whereas
together Everglades National Park and
Crocodile Lake National Wildlife Refuge
contain alone about 131,120 ha (324,000
acres). A total of approximately 166,000
ha (410,000 acres) of mangrove-
dominated vegetation communities are
currently present in south Florida on
public and private lands that are
managed at least partially for
conservation purposes. Approximately
10,117 ha (25,000 acres) of mangrove
habitat occurs in south Florida outside
of public or privately-owned
conservation lands. Only a small
fraction (< 5 percent) of known nests
currently occur on unprotected sites (F.
Mazzotti, personal communication
2001), and these sites are probably less
secure than sites on properties under
public ownership.

Construction and development within
coastal areas continues to grow, and still
poses a threat to remaining crocodile
habitat that is not protected. However,
each year only a few nests may occur on
privately-owned, unprotected sites (F.
Mazzotti, personal communication
2001). With virtually all known
crocodile habitat under protection for
conservation purposes, the total Florida
crocodile population now believed to be
estimated between 500 and 1,000
individuals (not including hatchlings),
the expansion of the crocodile’s nesting
range to both the east and west coast of
Florida, and with crocodiles frequently
being seen throughout most of their
historical range, we believe that the
amount and quality of crocodile habitat
in south Florida will continue to be
maintained or enhanced sufficiently in
order to provide protection for all life
stages of the existing crocodile
population. We also believe that
available habitat can support population
growth and expansion.

B. Overutilization for Commercial,
Recreational, Scientific, or Educational
Purposes

Prior to listing in 1975, crocodiles
were frequently collected for museums
and zoos, and at least occasionally shot
for sport. Though it is difficult to
estimate the magnitude of collection
and sport hunting, several lines of
evidence suggest that they may have
significantly impacted the Florida
population prior to listing. Moore (1953)
reported on a collector who advertised
that he would pay for any live
crocodiles anywhere in south Florida;
these were added to his collection at a
zoological garden. This collector
claimed to have the largest collection of
American crocodiles in the United
States. Shooting for sport was also
common, as was both incidental and
intentional killing by fishermen in
Florida Bay (Moore 1953). At the time
of listing in 1975, our final rule stated
that poaching for skins and eggs still
sometimes occurred and crocodiles
were occasionally shot for sport from
passing boats. Ogden (1978) reported
that half of the human-caused crocodile
deaths recorded between 1971 and 1975
resulted from shooting.

Since listing in 1975, collection of
wild American crocodiles has ceased,
and few shootings have been reported
(Kushlan 1988, Moler 1991a, P. Moler
personal communication 2001). Kushlan
(1988) reported that only 3 of 13 human-
caused mortalities between 1975 and
1984 resulted from shooting
(approximately 23 percent). Moler
(1991a) reported 27 recorded human-
caused mortalities from 1980 to 1991.

During this period, only one shooting
was reported (approximately 4 percent
of human-caused mortalities). Since
1991, no crocodile mortalities resulting
from shooting have been recorded. This
declining trend in the number of
recorded shootings suggests reduced
risk to crocodiles from this threat. The
few legal cases involving take of
crocodiles in south Florida have been
publicized and may have deterred
poaching and killing of crocodiles.
Stories in newspapers and other popular
press, as well as radio and television
reports and documentaries, have aided
in informing residents and visitors
about the status and legal protection of
American crocodiles.

We receive no to few requests for
recovery permits during a given year for
commercial or scientific purposes
related to the crocodile in Florida. We
have no reason to believe that trade or
any other type of current or future
utilization pose a risk to the American
crocodile population in Florida.

C. Disease or Predation

Depredation of American crocodile
nests by raccoons was cited in the
original listing of crocodiles as a threat
to the population. However, predation
on nests by raccoons at Turkey Point
Nuclear Power Plant or Crocodile Lake
NWR has not been observed (F.
Mazzotti, personal communication
2004). Predation on nests has been
caused by fire ants in Everglades
National Park (one nest) and Turkey
Point Nuclear Power Plant (several
nests) (F. Mazzotti, personal
communication 2004). Monitoring of
nest sites throughout the range of the
crocodile in Florida has shown that
depredation is not a major cause of nest
loss. On average, 20.1 percent (range 2.8
to 45.0 percent) of nest failures resulted
from depredation (Kushlan and
Mazzotti 1989b, Mazzotti 1989, Moler
1991b, Mazzotti et al. 2000, Mazzotti
and Cherkiss 2001).

Predation on nests in Everglades
National Park has been variable with an
increasing trend that has not been tested
for statistical significance (F. Mazzotti,
personal communication 2004). For
example, the majority of nests near
Little Madeira Bay, within Everglades
National Park, have been depredated by
raccoons in recent years (Mazzotti and
Cherkiss 2001). While a few years ago,
most of the predation in Everglades
National Park was on nests in artificial
substrates, now most of the predation is
on nests at beach nest sites which are
historically the most productive in
Everglades National Park (F. Mazzotti,
personal communication 2004). This is
of concern as these are the only nests on
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natural habitat left in the U.S. Nest
depredation may become an increasing
problem as the density of crocodile
nests increases, allowing for raccoons
and other nest predators to become
specialized in locating nests (Mazzotti
1999). However, localized efforts to
control raccoons may boost productivity
rates in areas where raccoon
depredation has become problematic.

There is no evidence of disease in the
American crocodile population in
Florida. Therefore, disease does not
present a known threat to the crocodile
in Florida.

D. The Inadequacy of Existing
Regulatory Mechanisms

The Act currently provides protection
for the American crocodile as an
endangered species, and these
protections would not be significantly
reduced if it were reclassified to
threatened. A more complete discussion
of applicable Federal regulations is
included below (see “Available
Conservation Measures’ section). In
addition to the Federal regulations
described below, the National Park
Service has established regulations for
general wildlife protection in units of
the National Park System that prohibit
the taking of wildlife; the feeding,
touching, teasing, frightening or
intentional disturbing of wildlife
nesting, breeding, or other activities;
and possessing unlawfully taken
wildlife or portions thereof (36 CFR 2.2).

The State of Florida provides legal
protection for the American crocodile
within the State. In 1967, the State of
Florida listed the crocodile as
“protected.” This status was revised in
1972, when the American crocodile was
listed as “endangered’”” under Chapter
68A—27 of the Florida Wildlife Code.
Chapter 68A—27.003 of the Florida
Code, entitled ADesignation of
endangered species; prohibitions;
permits’ specifies that Ano person shall
pursue, molest, harm, harass, capture,
possess, or sell” any of the endangered
species that are listed. Violation of these
prohibited acts can be considered a
third degree felony, and is punishable
by up to 5 years in prison and a $10,000
fine (Florida Statute 372.0725). At this
time, the FWC has no immediate plans
to change the American crocodile’s
status, regardless of whether or not the
Service reclassifies the species to
threatened (P. Moler, FWC, personal
communication 2004). The FWC also
currently operates under a cooperative
agreement with us under section 6 of
the Act that formalizes a cooperative
approach to the development and
implementation of programs and

projects for the conservation of
threatened and endangered species.

On June 28, 1979, the American
crocodile was added to Appendix II of
CITES. This designation reflected that
the species, while not currently
threatened with extinction, may become
so without trade controls. On June 6,
1981, the American crocodile was
moved to Appendix I, indicating that it
was considered to be threatened with
extinction. Generally, no commercial
trade is allowed for Appendix I species.
CITES is a treaty established to monitor
international trade to prevent further
decline in wild populations of plant or
animal species. CITES permits may not
be issued if import or export of the
species may be detrimental to the
species’ survival, or if specimens are not
legally acquired. CITES does not
regulate take or domestic trade, so it
would not apply to take within Florida
or the United States. Reclassification of
the American crocodile in Florida from
endangered to threatened will not affect
the species’ CITES status.

Several other Federal regulations may
provide protection for American
crocodiles or their habitat. Section 404
of the Clean Water Act (33 U.S.C. 1344
et seq.) requires the issuance of a permit
from the U.S. Army Corps of Engineers
(Corps) for the discharge of any dredged
or fill material into waters of the United
States. The Corps may deny the
issuance of a permit if the project might
adversely affect wildlife and other
natural resources. Also, sections 401
and 403 of the Rivers and Harbors Act
(33 U.S.C. 304 et seq.) prohibit the
construction of bridges, roads, dams,
docks, weirs, or other features that
would inhibit the flow of water within
any navigable waterway. The Rivers and
Harbors Act ensures the protection of
estuarine waters from impoundment or
development and indirectly protects
natural flow patterns that maintain
crocodile habitat. In addition, the
Federal agencies responsible for
ensuring compliance with the Clean
Water Act and the Rivers and Harbors
Act are required to consult with us if the
issuance of a permit may affect
endangered species or their designated
critical habitat, under section 7(a)(1) of
the Endangered Species Act (see
“Available Conservation Measures”
section below). This requirement
remains the same whether a species is
listed as endangered or threatened.

The Fish and Wildlife Coordination
Act of 1958 (as amended), codified at 16
U.S.C. 661 et seq. requires equal
consideration and coordination of
wildlife conservation with other water
resources development. This statute
allows us and State fish and game

agencies to review proposed actions and
address ways to conserve wildlife and
prevent loss of or damage to wildlife
resources. The Fish and Wildlife
Coordination Act allows us to help
ensure that American crocodiles and
their habitat are not degraded by water
development projects and allows us to
incorporate improvements to habitat
whenever practicable.

E. Other Natural or Manmade Factors
Affecting Its Continued Existence

As explained in the original listing
(40 FR 44149), crocodile nest sites were
vulnerable to disturbance from
increasing human activity because of
the remoteness and difficulty of
patrolling nesting areas. Human
disturbance of crocodiles can cause
them to abandon suitable habitat or
disrupt reproduction activities (i.e.,
females abandoning their nest sites). As
the American crocodile population and
the human population in south Florida
both grow, the number of human-
crocodile interactions has increased
(Tim Regan, FWC, personal
communication 2002). However,
ongoing acquisition of important nesting
and nursery sites and other additional
crocodile habitat by Federal, State, or
local governments and implementation
of management plans on these publicly-
owned properties have improved
protection to crocodile nests.

Of the three core properties that
support crocodile nesting (Everglades
National Park, Crocodile Lake National
Wildlife Refuge, and Turkey Point
Nuclear Power Plant), only Turkey Point
has a management plan in place that
specifically addresses the American
crocodile. This plan calls for activities
like road maintenance, vehicle access,
and construction to be conducted in
important crocodile habitat only at
certain times or locations based on the
crocodile’s activity in order to reduce
human disturbance at Turkey Point. In
addition, Turkey Point is closed to
access other than personnel who work
at the facility. Both Everglades National
Park and Crocodile Lake National
Wildlife Refuge, even without species-
specific management plans, have
established rules that provide protection
from disturbance to benefit the
crocodile. At Everglades National Park,
protection from disturbance is based on
guidelines for general public use, such
as instructions to stay on marked trails.
Crocodile Lake National Wildlife Refuge
is generally closed to public access.
However, personnel conduct necessary
activities on the property in
consideration of crocodiles to reduce
disturbance. Activities conducted on or
near the nesting sites are conducted
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during the non-breeding season in order
to minimize crocodile disturbance. Both
Crocodile Lake National Wildlife Refuge
and Everglades National Park are
preparing management plans that will
formalize ongoing actions and more
specifically address American
crocodiles (S. Klett, personal
communication 2002, Skip Snow,
Everglades National Park, personal
communication 2002). In addition,
Everglades National Park has been
preparing a draft wilderness plan that
will benefit the crocodile mostly by
general prescribed changes in public use
in portions of the Park.

In addition to these core nesting sites,
approximately 44 public properties,
managed as conservation lands by
Federal, State, or county governments,
provide potential habitat for crocodiles
in south Florida. In addition, two other
privately-owned sites that are
maintained as conservation lands or that
conduct natural lands management
provide potential crocodile habitat. A
total of 35 of these 46 properties operate
under current management plans. Only
two specifically mention management
actions intended to benefit the
American crocodile. However, other
actions mentioned in management plans
that will reduce disturbance to
crocodiles include restrictions on public
use, implementation of boat speed
limits (including areas of no-wake
zones), and prohibition of wildlife
harassment. Managing potential
human’crocodile conflicts remains an
important factor in providing adequate
protection for and reducing disturbance
to crocodiles.

The original proposed listing cites the
risk of a hurricane or another natural
disaster as a serious threat to the
American crocodile population (40 FR
17590). Hurricanes and freezing
temperatures may also kill some adult
crocodiles (Moler 1991a), but their
susceptibility to mortality from extreme
weather is poorly documented. These
events still have the potential to
threaten the historically restricted
nesting distribution of the American
crocodile in south Florida. However,
increased nesting activity in western
Florida Bay, Cape Sable, and Turkey
Point Nuclear Power Plant have
broadened the nesting range. Nesting
now occurs on the eastern, southern,
and southwestern portions of the
Florida peninsula. While a single storm
could still easily affect all portions of
the population, it is less likely now that
the impact to all population segments
would be severe.

The original listing rule cited the
restriction of the flow of freshwater to
the Everglades because of increasing

human development as a potential
threat to the American crocodile
population in Florida. Ongoing efforts to
restore the Everglades ecosystem and
restore a more natural hydropattern to
south Florida will affect the amount of
freshwater entering the estuarine
systems. Because growth rates of
hatchling crocodiles are closely tied to
the salinity in the estuaries, restoration
efforts will affect both quality and
availability of suitable nursery habitat.
Decreased salinity should increase
growth rates and survival among
hatchling crocodiles. Proposed
restoration activities in and around
Taylor Slough and the C-111 canal are
projected to increase the amount of
fresh water entering the estuarine
system, and extend the duration of
freshwater flow into Florida Bay (T.
Dean, H. McSarry, P. Pitts, Service,
personal communication 2004). The
addition of fresh water will also occur
throughout many of the tributaries and
small natural drainages along the shore
of Florida Bay, instead of primarily from
the mouth of the C-111 canal (T. Dean,
H. McSarry, P. Pitts, Service, personal
communication 2004). Salinities in
nesting areas, including Joe, Little
Madeira, and Terrapin Bays, are
projected to be lower for longer periods
than they currently are within this area
(based on alternative D13R hydrologic
plan simulation—U.S. Army Corps of
Engineers and South Florida Water
Management District 1999). This
restoration project should increase the
amount and suitability of crocodile
habitat in northern Florida Bay, and
increase juvenile growth rates and
survival (Mazzotti and Brandt 1995).
Hydrological restoration may also
affect crocodile habitat in Biscayne Bay.
Reductions in freshwater discharge will
occur in the Miami River, Snake Creek,
and central and south Biscayne Bay (H.
McSharry, Service, personal
communication 2004). These projected
changes would appear to reduce habitat
quality in a portion of Biscayne Bay.
Consequently, the effect of the proposed
hydrological modifications on the
crocodile population in Biscayne Bay is
likely negative. However, over the entire
range of crocodile habitat that will be
affected by Everglades restoration, we
expect a benefit to the species.
Mortality of crocodiles on south
Florida roads has consistently been the
primary source of adult mortality, and
this trend has not changed (Mazzotti
and Cherkiss 2003). Road kills have
occurred throughout the crocodile’s
range in Florida, but most have occurred
on Key Largo and around Florida Bay,
especially around Card and Barnes
Sounds (Mazzotti and Cherkiss 2003).

Many of the recorded crocodile road
kills are of adults, which may result
from the increased likelihood of large
individuals being reported. We cannot
accurately estimate the proportion of
road-killed crocodiles that are reported.
Therefore, it is difficult to accurately
estimate the magnitude of this source of
mortality or its effect on the population.
However, all segments of the crocodile
population in Florida have continued to
grow despite this continuing mortality
factor. Signs cautioning drivers of the
risk of colliding with crocodiles have
been posted along the major highways
throughout crocodile habitat in south
Florida. As discussed above, measures
that have been identified to help reduce
road kill mortality include installing
fencing in appropriate places to prevent
crocodiles from entering roadways and
installation of box culverts under
roadways so that crocodiles can safely
cross roads.

As the MSRP details, the success of
American crocodile nesting is largely
dependent on the maintenance of
suitable egg cavity moisture throughout
incubation, and flooding may also affect
nest success. On Key Largo and other
islands, failure of crocodile nests is
typically attributed to desiccation due to
low rainfall (Moler 1991b). Data
compiled by Mazzotti and Cherkiss
(2003) document an average of 47.5
percent nest success from 1978 through
1999 (excluding 1991 and 1992 due to
lack of data) at Crocodile Lake NWR on
north Key Largo. Nest failures on the
mainland may be associated with
flooding or desiccation (Mazzotti et al.
1988, Mazzotti 1989). In certain areas,
flooding and over-drying affect nest
success. Data compiled by Mazzotti and
Cherkiss (2003) document an average of
64.4 percent nest success from 1970
through 1999 at Everglades National
Park (excluding 1975, 1976, 1983, 1984,
and 1996 due to lack of data) and 98
percent nest success from 1978 through
1999 at Turkey Point Nuclear Power
Plant (excluding 1980 and 1982 due to
lack of data). However, overall, the
crocodile population in Florida has
more than doubled its size since it was
listed to an estimated 500 to 1,000
individuals and appears to be
compensating for these potential threats.

The final rule listing crocodiles did
not reference contaminants as a
potential threat. However, several
studies have shown that contaminants
occur in American crocodiles in south
Florida (Hall et al. 1979, Stoneburger
and Kushlan 1984, Mazzotti
unpublished data). Though we have no
evidence that contaminants have
affected the crocodile population, we
recognize that contaminants have been
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documented in crocodile eggs.
Contaminants such as pesticides and
heavy metals may pose a threat to
crocodiles in south Florida at some
levels, but we have not yet detected
them at the population level. A variety
of organochlorine pesticide residues
(DDT, DDE, and Dieldrin, among
others), and PCBs have been
documented in crocodile eggs collected
from south Florida (Hall et al. 1979).
Acute exposure to pesticides and heavy
metals may result in death, while
prolonged exposure to lower
concentrations of organochlorines
include liver damage, reproductive
failure, behavioral abnormalities, or
deformities. Despite the fact that
contaminants have been documented in
crocodile eggs in south Florida, the
crocodile population and nesting are
increasing. Little information is known
at this time about what constitutes
dangerous levels of these contaminants
in crocodiles or other crocodilians.

We have carefully assessed the best
scientific and commercial information
available regarding the past, present,
and future threats faced by the
American crocodile in Florida in
determining this proposed rule. Based
on this evaluation, we have determined
that the American crocodile in its range
in Florida meets the criteria of a DPS as
stated in our policy of February 17, 1996
(61 FR 4722), and in regard to its status,
the preferred action is to reclassify the
American crocodile in the Florida DPS
from an endangered species to a
threatened species. The recovery plan
for the crocodile states that, “Based on
the fact that the population appears
stable, and that all of the threats as
described in the original listing have
been eliminated or reduced,
reclassification of the crocodile will be
possible, provided existing levels of
protection continue to be afforded to
crocodiles and their habitat, and that
management efforts continue to
maintain or enhance the amount and
quality of available habitats necessary
for all life stages.” We believe based on
our evaluation that the criteria for
downlisting the American crocodile in
the Florida DPS have been met because:

(1) The amount and quality of
crocodile habitat in Florida will
continue to be maintained or enhanced
sufficiently in order to provide
protection for all life stages of the
existing crocodile population and
available habitat can support population
growth and expansion; and

(2) Acquisition of important nesting
and nursery sites and other additional
crocodile habitat by Federal, State, or
local governments and implementation
of management on these publicly-owned

properties have improved protection to
crocodiles and crocodile nests.

Available Conservation Measures

Two of the three primary nesting
areas for American crocodiles in Florida
occur on Federal conservation lands and
are consequently afforded protection
from development and large-scale
habitat disturbance. Crocodiles also
occur on a variety of State-owned
properties, and existing State and
Federal regulations provide protection
on these sites. The fact that American
crocodile habitat is primarily wetlands
also assures the opportunity for
conference or consultation on most
projects that occur in crocodile habitat
under the authorities described below.

Conservation measures provided to
species listed as endangered or
threatened under the Act include
recognition, recovery actions,
requirements for Federal protection, and
prohibitions against certain practices.
Recognition through listing increases
public awareness of threats to the
American crocodile, and promotes
conservation actions by Federal, State,
and local agencies, private
organizations, and individuals. The Act
provides for possible land acquisition
and cooperation with the State, and
requires that recovery actions be carried
out. The protection required of Federal
agencies and the prohibitions against
taking and harm are discussed, in part
below.

Section 7(a) of the Act, as amended,
requires Federal agencies to evaluate
their actions with respect to the
American crocodile and its designated
critical habitat (41 FR 41914).
Regulations implementing this
interagency cooperation provision of the
Act are codified at 50 CFR part 402. If
a Federal action may affect the
American crocodile or its designated
critical habitat, the responsible Federal
agency must enter into formal
consultation with us. Federal agency
actions that may require consultation
with us include Corps of Engineers
involvement in projects such as
residential development that requires
dredge/fill permits, the construction of
roads and bridges, and dredging
projects. Power plant development and
operation under license from the
Federal Energy Regulatory Commission/
Nuclear Regulatory Commission may
also require consultation with respect to
licensing and re-licensing.

The Act and its implementing
regulations set forth a series of general
prohibitions and exceptions that apply
to all threatened wildlife. The
prohibitions, codified at 50 CFR 17.21
and 50 CFR 17.31, in part, make it

illegal for any person subject to the
jurisdiction of the United States to take
(includes harass, harm, and pursue,
hunt, shoot, wound, kill, trap, capture,
or collect; or to attempt any of these),
import or export, ship in interstate
commerce in the course of commercial
activity, or sell or offer for sale in
interstate or foreign commerce any
listed species. It is also illegal to
possess, sell, deliver, carry, transport, or
ship any such wildlife that has been
taken illegally. Certain exceptions apply
to our agents and agents of State
conservation agencies.

We may issue permits to carry out
otherwise prohibited activities
involving threatened wildlife under
certain circumstances. Regulations
governing permits are codified at 50
CFR 17.32. Such permits are available
for scientific purposes, to enhance the
propagation or survival of the species,
and/or for incidental take in the course
of otherwise lawful activities. For
threatened species, permits also are
available for zoological exhibition,
educational purposes, or special
purposes consistent with the purposes
of the Act.

Questions regarding whether specific
activities will constitute a violation of
section 9 should be directed to Cindy
Schulz of the South Florida Ecological
Services Office (see ADDRESSES section).
Requests for copies of the regulations
regarding listed species and inquiries
about prohibitions and permits may be
addressed to the U.S. Fish and Wildlife
Service, Ecological Services Division,
1875 Century Boulevard, Suite 200,
Atlanta, Georgia 30345 (telephone 404/
679—-4176, facsimile 404/679-7081).

This proposed rule recommends a
change in status of the American
crocodile at 50 CFR 17.11, from
endangered to threatened. If made final,
this rule would formally recognize that
this species is no longer in imminent
danger of extinction throughout all or a
significant portion of its range in
Florida. However, this reclassification
would not significantly change the
protection afforded this species under
the Act. Anyone taking, attempting to
take, or otherwise possessing an
American crocodile, or parts thereof, in
violation of section 9 would still be
subject to a penalty under section 11 of
the Act. Section 7 of the Act would still
continue to protect the American
crocodile from Federal actions that
might jeopardize its continued existence
or destroy or adversely modify its
critical habitat.

If the crocodile is listed as threatened,
recovery actions directed at the
crocodile would continue to be
implemented as outlined in the MSRP.
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The MSRP identifies actions that will
result in the recovery of the American
crocodile, including—(1) Determining
the current distribution and abundance;
(2) protecting and enhancing existing
crocodile colonies; (3) conducting
research on the American crocodile’s
biology and life history; (4) monitoring
the south Florida crocodile population;
and (5) informing the public about the
recovery needs of crocodiles. The MSRP
also outlines restoration activities that
should be undertaken to adequately
restore the mangrove community that
the crocodile occupies. These actions
include—(1) Protecting crocodile
nesting, basking, and nursery habitat; (2)
managing and restoring suitable
crocodile habitat; (3) conducting
research on the habitat relationships of
the crocodile; (4) continuing to monitor
crocodile habitat; and (5) increasing
public awareness of the habitat needs of
the crocodile.

Finalization of this proposed rule
would not constitute an irreversible
commitment on our part.
Reclassification of the American
crocodile in Florida to endangered
status would be possible if changes
occur in management, population
status, and habitat or other actions
detrimentally affect the population or
increase threats to its survival.

Peer Review

In accordance with our policy
published on July 1, 1994 (59 FR
34270), we will seek the expert opinions
of at least three appropriate and
independent specialists regarding this
proposed rule. The purpose of this
review is to ensure that listing decisions
are based on scientifically sound data,
assumptions, and analyses. We will
send these peer reviewers copies of this
proposed rule immediately following
publication in the Federal Register. We
will invite these peer reviewers to
comment, during the comment period,

The final decision on this proposed
rule will take into consideration the
comments and any additional
information we receive, and such
communications may lead to a final
regulation that differs from this
proposal.

The Act provides for one or more
public hearings on this proposal, if
requested. We must receive requests
within 45 days of the date of publication
of the proposal in the Federal Register.
Such requests must be made in writing
and be sent to the South Florida
Ecological Services Office, 1339 20th
Street, Vero Beach, FL 32960.

Executive Order 12866

Executive Order 12866 requires
agencies to write regulations that are
easy to understand. We invite your
comments on how to make this rule
easier to understand including answers
to the following: (1) Is the discussion in
the SUPPLEMENTARY INFORMATION section
of the preamble helpful in
understanding the proposal?; (2) does
the proposal contain technical language
or jargon that interferes with its clarity?;
(3) does the format of the proposal
(grouping and order of sections, use of
headings, etc.) aid or reduce its clarity;
and (4) what else could we do to make
the rule easier to understand?

Send a copy of any comments that
concern how we could make this
proposed rule easier to understand to
the Office of Regulatory Affairs,
Department of the Interior, Room 7229,
1849 C St., NW., Washington, DC 20240.

Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.)

This rule does not contain any new
collections of information for which
Office of Management and Budget
Approval is required under the
Paperwork Reduction Act. An agency
may not conduct or sponsor, and a
person is not required to respond to, a
collection of information, unless it
displays a currently valid control

National Environmental Policy Act

We have determined that an
Environmental Assessment, as defined
under the authority of the National
Environmental Policy Act of 1969, need
not be prepared in connection with
regulations adopted pursuant to section
4(a) of the Endangered Species Act of
1973, as amended. We published a
notice outlining our reasons for this
determination in the Federal Register
on October 25, 1983 (48 FR 49244).

References Cited

A complete list of all references cited
in this document, as well as others, is
available upon request from the South
Florida Ecological Services Office (see
ADDRESSES section).

Author

The primary author of this document
is Tylan Dean, Fish and Wildlife
Biologist (see ADDRESSES section).

List of Subjects in 50 CFR Part 17

Endangered and threatened species,
Exports, Imports, Reporting and
recordkeeping requirements,
Transportation.

Proposed Regulation Promulgation

We propose to amend part 17,
subchapter B of chapter I, title 50 of the
Code of Federal Regulations, as follows:

PART 17—[AMENDED]

1. The authority citation for part 17
continues to read as follows:
Authority: 16 U.S.C. 1361-1407; 16 U.S.C.

1531-1544; 16 U.S.C 4201—4245; Pub. L. 99—
625, 100 Stat. 3500, unless otherwise noted.

2. Amend § 17.11(h) by revising the
entry in the List of Endangered and
Threatened Wildlife for “Crocodile,
American” under REPTILES to read as
follows:

on the specific assumptions and number. For additional information sv:lz'lye Endangered and threatened
conclusions regarding the proposed concerning permit and associated . . . . .
reclassification of the American requirements for threatened species, see
crocodile in Florida. 50 CFR 17.72. (h) * * =
Species Vertebrate popu-
b lation where When Critical Special
Historic range Status : :
i endangered or listed habitat rules
Common name Scientific name threatened
REPTILES
Crocodile, American .. Crocodylus acutus ... U.S.A. (FL), Mexico, Entire, except in E 10,87,  NA NA
Caribbean, Central U.S.A. (FL).

and South Amer-
ica.



Federal Register/Vol. 70, No. 56/Thursday, March 24, 2005/Proposed Rules 15063
Species Vertebrate popu-
o lation where When Critical Special
Historic range Status : :
P endangered or listed habitat rules
Common name Scientific name threatened
DO oo o (o S [o o TR US.A. (FL) .o T 10,87,  17.95(c) NA

Dated: January 28, 2005.
Marshall P. Jones,
Acting Director, Fish and Wildlife Service.
[FR Doc. 05-5640 Filed 3—-23-05; 8:45 am]
BILLING CODE 4310-55-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679
[1.D. 031705E]
RIN 0648-AS90

Fisheries of the Exclusive Economic
Zone Off Alaska; License Limitation
Program for the Scallop Fishery

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Proposed rule; availability of an
amendment to a fishery management
plan; request for comments.

SUMMARY: The North Pacific Fishery
Management Council (Council) has
submitted Amendment 10 to the Fishery
Management Plan for the Scallop
Fishery off Alaska (FMP) for review by
the Secretary of Commerce (Secretary).
Amendment 10 would modify the gear
endorsements under the license
limitation program (LLP) for the scallop
fishery to increase the dredge size
allowed on vessels that qualify for the
gear restriction endorsement. This
action is necessary to allow increased
participation by LLP license holders in
the scallop fisheries off Alaska. This
action is intended to promote the goals
and objectives of the Magnuson-Stevens
Fishery Conservation and Management
Act (Magnuson-Stevens Act), the FMP,
and other applicable laws.
DATES: Written comments on the
amendments must be received on or
before May 23, 2005.
ADDRESSES: Send comments to Sue
Salveson, Assistant Regional
Administrator, Sustainable Fisheries
Division, Alaska Region, NMFS, Attn:
Lori Durall. Comments may be
submitted by:

e E-mail to Scallop10-NOA-0648-
AS90@noaa.gov. Include in the subject

line the following document identifier:
Scallop 10. E-mail comments, with or
without attachments, are limited to 5
megabytes;

o Webform at the Federal eRulemaking
Portal: www.regulations.gov. Follow the
instructions at that site for submitting
comments;

e Hand delivery to the Federal
Building, 709 West 9th Street, Room
420A, Juneau, AK;

e Mail to P.O. Box 21668, Juneau, AK
99802; or

e Fax to 907-586—7557.

Copies of Amendment 10 and the
Environmental Assessment/Regulatory
Impact Review/Initial Regulatory
Flexibility Analysis (EA/RIR/IRFA) for
this action may be obtained from the
NMFS Alaska Region at the address
above or from the Alaska Region website
at http://www.fakr.noaa.gov/.

FOR FURTHER INFORMATION CONTACT:
Gretchen Harrington, phone: 907-586—
7228 or e-mail:
gretchen.harrington@noaa.gov.

SUPPLEMENTARY INFORMATION: The
Magnuson-Stevens Act requires that
each regional fishery management
council submit any FMP amendment it
prepares to NMFS for review and
approval, disapproval, or partial
approval by the Secretary. The
Magnuson-Stevens Act also requires
that NMFS, upon receiving an FMP
amendment, immediately publish a
notice in the Federal Register
announcing that the amendment is
available for public review and
comment.

Beginning in 2001, NMFS required a
Federal scallop LLP license on board
any vessel deployed in the scallop
fisheries in Federal waters off Alaska.
The LLP was implemented through
approval of Amendment 4 to the FMP
by the Secretary on June 8, 2000, and
the final rule implementing Amendment
4 was published December 14, 2000 (65
FR 78110). The LLP was established to
limit harvesting capacity in the Federal
scallop fishery off Alaska. NMFS issued
a total of nine LLP licenses. Licenses
were issued to holders of either Federal
or state moratorium permits who used
their moratorium permits to make legal
landings of scallops in each of any two
calendar years during the period
beginning January 1, 1996, through

October 9, 1998. The licenses authorize
their holders to catch and retain
scallops in all waters off Alaska that are
open for scallop fishing.

Licenses based on the legal landings
of scallops harvested only from Cook
Inlet (State Registration Area H) during
the qualifying period have a gear
restriction endorsement that limited
allowable gear to a single 6—foot (1.8 m)
dredge when fishing for scallops in any
area. NMF'S issued two licenses with
this gear endorsement. The purpose of
this gear restriction was to prevent
expansion in overall fishing capacity by
not allowing relatively small operations
in Cook Inlet to increase their fishing
capacity. The other seven licenses,
based on the legal landings of scallops
harvested from other areas outside Cook
Inlet during the qualifying period, have
no gear endorsement, but are limited to
two 15—foot (4.5 m) dredges under
existing state regulations.

Since the LLP was implemented, the
Council found that the gear restriction
endorsement may create a
disproportionate economic hardship for
those two LLP license holders with the
endorsement when they fish in Federal
waters, especially in light of the state’s
observer requirements and their
associated costs. In February 2004, the
Council developed a problem statement
and four alternatives for analysis of
modifying or eliminating the gear
restriction for the two licenses affected
by the gear restriction.

In October 2004, the Council voted
unanimously to recommend
Amendment 10 to change the single 6—
foot (1.8 m) dredge restriction
endorsement to a gear restriction
endorsement of two dredges with a
combined width of no more that 20—foot
(6.096 m). This change would allow the
two LLP license holders with the
current gear endorsement to fish in
Federal waters outside Cook Inlet with
larger dredges. The Council
recommended this change because it
found that it is not economically viable
for vessels to operate outside Cook Inlet
with the existing gear restrictions. The
Council also concluded that, because of
changes to the fleet after the LLP was
implemented due to the formation of a
voluntary fishing cooperative, these two
vessels could increase their capacity
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and enhance economic viability in
statewide waters outside Cook Inlet
without increasing overall fishing effort
to the extent that it would jeopardize
the total fleet’s ability to operate at a
sustainable and economically viable
level. Amendment 10 would provide the
two vessels with a larger share of the
total catch that could better offset their
observer costs and enhance their
economic viability.

An EA/RIR/IRFA was prepared for
Amendment 10 that describes the
management background, the purpose
and need for action, the management

alternatives, and the environmental and
socio-economic impacts of the
alternatives (see ADDRESSES).

Written public comments are being
solicited on proposed Amendment 10
through the end of the comment period
stated (see DATES). All comments
received by the end of the comment
period on the amendment will be
considered in the approval/disapproval
decision. Comments received after that
date will not be considered in the
approval/disapproval decision on the
amendment. To be considered,
comments must be received not just

postmarked or otherwise transmitted by
the close of business on the last day of
the comment period. NMFS will soon
publish the proposed regulations to
implement Amendment 10.

Authority: 16 U.S.C. 1801 et seq.
Dated: March 18, 2005.

Alan D. Risenhoover,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 05-5860 Filed 3—23-05; 8:45 am]
BILLING CODE 3510-22-S
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DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service
[Doc. No. FV-04-303]

United States Standards for Grades of
Field Grown Leaf Lettuce

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Notice; request for public
comment.

SUMMARY: The Agricultural Marketing
Service (AMS) of the Department of
Agriculture (USDA) is soliciting
comments on its proposal to create a
new voluntary U.S. Standard for Grades
of Field Grown Leaf Lettuce. This action
is being taken at the request of the Fruit
and Vegetable Industry Advisory
Committee, which asked AMS to
identify commodities that needed grade
standards developed to facilitate
commerce. The proposed standards
would provide industry with a common
language and uniform basis for trading,
thus promoting the orderly and efficient
marketing of field grown leaf lettuce.

DATES: Comments must be received by
May 23, 2005.

ADDRESSES: Interested persons are
invited to submit written comments to
the Standardization Section, Fresh
Products Branch, Fruit and Vegetable
Programs, Agricultural Marketing
Service, U.S. Department of Agriculture,
1400 Independence Ave., SW., Room
1661, South Building, Stop 0240,
Washington, DC 20250-0240, fax (202)
720-8871, e-mail
FPB.DocketClerk@usda.gov. Comments
should make reference to the dates and
page number of this issue of the Federal
Register and will be made available for
public inspection in the above office
during regular business hours.

The proposed U.S. Standards for
Grades of Field Grown Leaf Lettuce are
available either from the above address
or the Fresh Products Branch Federal

Register notices page at: http://
www.ams.usda.gov/fv/
fpbdocketlist.htm.

FOR FURTHER INFORMATION CONTACT:
David L. Priester, at the above address
or call (202) 720-2185, e-mail
David.Priester@usda.gov.

SUPPLEMENTARY INFORMATION: Section
203(c) of the Agricultural Marketing Act
of 1946 (7 U.S.C. 1621-1627), as
amended, directs and authorizes the
Secretary of Agriculture “to develop and
improve standards of quality, condition,
quantity, grade and packaging and
recommend and demonstrate such
standards in order to encourage
uniformity and consistency in
commercial practices * * *.” AMS is
committed to carrying out this authority
in a manner that facilitates the
marketing of agricultural commodities
and makes copies of official standards
available upon request. The United
States Standards for Grades of Fruits
and Vegetables that are not
requirements of Federal Marketing
Orders or U.S. Import Requirements, no
longer appear in the Code of Federal
Regulations, but are maintained by
USDA, AMS, Fruit and Vegetable
Programs.

AMS is proposing to establish
voluntary U.S. Standards for Grades of
Field Grown Leaf Lettuce using the
procedures that appear in part 36 title
7 of the Code of Federal Regulations (7
CFR part 36).

Background

AMS previously published a notice in
the Federal Register (68 FR 68858), on
December 10, 2003, soliciting comments
on the possible development of U.S.
Standards for Grades of Field Grown
Leaf Lettuce. One comment was
received from a fruit and vegetable trade
association with 3,000 members. The
commenter surveyed its members and
found that there was no clear consensus
to support development of the
standards. However, the commenter
noted that many of its members were of
the view that it was important to
establish new standards. Based on the
comments received and information
gathered, AMS has developed proposed
grade standards for field grown leaf
lettuce. This proposal would establish
the following grades, as well as a
tolerance for each grade: U.S. Fancy,
U.S. No. 1 and U.S. No. 2. In addition,
there are proposed ‘“Tolerances,”

“Application of Tolerances” and ““Size”
sections. AMS is proposing to define
“Injury,” “Damage,” and “‘Serious
Damage,” along with specific basic
requirements and definitions for defects.
AMS is soliciting comments on the
proposed U.S. Standards for Grades of
Field Grown Leaf Lettuce and the
probable impact on growers, processors,
and distributors.

Production figures have shown a
steady increase in the consumption of
field grown leaf lettuce over the past 10
years. Many members of the Western
Growers Association, a trade association
that represents over one half of the
nation’s fresh produce production, as
well as the Fruit and Vegetable Industry
Advisory Committee have expressed the
need for U.S. standards for field grown
leaf lettuce, which would provide a
uniform basis for trading.

The adoption of these proposed
standards would provide the field
grown leaf lettuce industry with U.S.
grade standards similar to those
extensively in use by the fresh produce
industry to assist in orderly marketing
of other commodities.

Authority: 7 U.S.C. 1621-1627.
Dated: March 18, 2005.

Kenneth C. Clayton,

Acting Administrator, Agricultural Marketing
Service.

[FR Doc. 05-5813 Filed 3—23-05; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF AGRICULTURE
Forest Service

Notice of Meeting

AGENCY: Resource Advisory Committee,
Sundance, Wyoming, USDA, Forest
Service.

SUMMARY: Pursuant to the authorities in
the Federal Advisory Committee Act
(Pub. L. 92—-463) and under the Secure
Rural Schools and Community Self-
Determination Act of 2000 (Pub. L. 106—
393) the Black Hills National Forests’
Crook County Resource Advisory
Committee will meet Monday, April 19,
2005 in Sundance, Wyoming for a
business meeting. The meeting is open
to the public.

SUPPLEMENTARY INFORMATION: The
business meeting on April 19, begins at
6:30 p.m., at the US Forest Service,
Bearlodge Ranger District office, 121
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South 21st Street, Sundance, Wyoming.
Agenda topics will include: Discussion
and determination of project proposals,
update on re-authorization of Pub. L.
106—393, and an update on the
nomination process for membership to
committee for next FY. A public forum
will begin after the regular business
meeting.
FOR FURTHER INFORMATION CONTACT:
Steve Kozel, Bearlodge District Ranger
and Designated Federal Officer, at (307)
283-1361.

Dated: March 17, 2005.
Steve Kozel,
Bearlodge District Ranger
[FR Doc. 05-5798 Filed 3—-23-05; 8:45 am]
BILLING CODE 3410-11-M

DEPARTMENT OF COMMERCE

Foreign-Trade Zones Board
[Docket 16—2005]

Proposed Foreign-Trade Zone—Dane
County, WI; Application and Public
Hearing

An application has been submitted to
the Foreign-Trade Zones (FTZ) Board
(the Board) by Dane County, Wisconsin,
to establish a general-purpose foreign-
trade zone at sites in Dane County,
Wisconsin, adjacent to the Milwaukee
Customs port of entry. The FTZ
application was submitted pursuant to
the provisions of the FTZ Act, as
amended (19 U.S.C. 81a—81u), and the
regulations of the Board (15 CFR part
400). It was formally filed on March 17,
2005. The applicant is authorized to
make the proposal under Wisconsin
Statutes 01-02, Section 182.50. The
proposed zone would be the second
general-purpose zone in the Milwaukee,
Wisconsin, Customs port of entry. The
existing zone is as follows: FTZ 41,
Milwaukee, Wisconsin (Grantee:
Foreign-Trade Zone of Wisconsin, Ltd.,
Board Order 136, 9/29/78).

The proposed zone would consist of
5 sites covering 648 acres in the
Madison, Wisconsin, area: Site 1 (3
parcels, 123 acres)—Dane County
Regional Airport, 4000 International
Lane, Madison; Site 2 (5 parcels, 47
acres)—Capital Warehousing
Corporation, 4461 Duraform Lane,
Windsor; Site 3 (2 parcels, 213 acres)—
Arlington Prairie Industrial Park,
Arlington; Site 4 (6 parcels, 139 acres)—
Center for Industry & Commerce, U.S.
Hwy 51 and Hoepker Rd and Hanson
Rd, Madison; Site 5 (2 parcels, 126
acres)—MadCap1 and CapWin19
industrial lots, 4355 Duraform Lane,
DeForest.

The application indicates a need for
zone services in the Madison,
Wisconsin, area. Several firms have
indicated an interest in using for zone
procedures for warehousing/distribution
activities for such products as frozen
foods and consumer goods. Specific
manufacturing requests are not being
sought at this time. Requests would be
made to the Board on a case-by-case
basis.

In accordance with the Board’s
regulations, a member of the FTZ Staff
has been designated examiner to
investigate the application and report to
the Board.

As part of this investigation, the
Commerce examiner will hold a public
hearing on April 20, 2005, at 10 a.m., at
the Dane County Regional Airport, 4000
International Lane, Robert B. Skuldt
Conference Room, Madison, Wisconsin.

Public comment on the application is
invited from interested parties.
Submissions (original and 3 copies)
shall be addressed to the Board’s
Executive Secretary at one of the
following addresses:

1. Submissions via Express/Package
Delivery Service: Foreign-Trade Zones
Board, U.S. Department of Commerce,
Franklin Court Building-Suite 4100W,
1099-14th Street, NW., Washington, DC
20005:, or

2. Submissions via the U.S. Postal
Service: Foreign-Trade Zones Board,
U.S. Department of Commerce, FCB—
Suite 4100W, 1401 Constitution Avenue
NW., Washington, DC 20230.

The closing period for their receipt is
May 23, 2005. Rebuttal comments in
response to material submitted during
the foregoing period may be submitted
during the subsequent 15-day period (to
June 7, 2005).

A copy of the application and
accompanying exhibits will be available
for public inspection at the Office of the
Foreign-Trade Zones Board’s Executive
Secretary at the first address listed
above, and at the Office of the County
Executive, City-County Building, Room
421, 210 Martin Luther King, Jr.
Boulevard, Madison, Wisconsin 53703—
3345.

Dated: March 17, 2005.
Dennis Puccinelli,
Executive Secretary.
[FR Doc. 05-5836 Filed 3—23-05; 8:45 am)]
BILLING CODE 3510-DS—P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-570-878]

Saccharin From the People’s Republic
of China: Notice of Extension of Time
Limit for Preliminary Results of
Antidumping Administrative Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

EFFECTIVE DATE: March 24, 2005.

FOR FURTHER INFORMATION CONTACT:
Blanche Ziv or Steve Williams, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW., Washington, DC 20230;
telephone (202) 482—4207 or (202) 482—
4619, respectively.

Background

On August 30, 2004, the Department
of Commerce (“‘the Department”’)
published a notice of initiation of
administrative review of the
antidumping duty order on saccharin
from the People’s Republic of China for
nine exporters, covering the period
December 27, 2002, through June 30,
2004. See Initiation of Antidumping and
Countervailing Duty Administrative
Reviews, 69 FR 52857 (August 30, 2004).
The preliminary results for this review
are currently due no later than April 2,
2005.

Extension of Time Limits for
Preliminary Results

Section 751(a)(3)(A) of the Tariff Act
of 1930, as amended (“the Act”),
provides that the Department will issue
the preliminary results of an
administrative review of an
antidumping duty order within 245
days after the last day of the anniversary
month of the date of publication of the
order. The Act provides further that the
Department may extend that 245-day
period to 365 days if it determines it is
not practicable to complete the review
within the foregoing time period.

The Department has determined that
it is not practicable to complete the
preliminary results by the current
deadline of April 2, 2005. In particular,
we require additional time to issue
supplemental questionnaires, review the
responses, and conduct the analysis of
the valuation of the factors of
production. Therefore, in accordance
with section 751(a)(3)(A) of the Act, the
Department is fully extending the time
limit for the preliminary results until no
later than August 1, 2005, which is the
next business day after 365 days from
the last day of the anniversary month.
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The final results continue to be due 120
days after publication of the preliminary
results.

We are issuing this notice in
accordance with section 751(a)(3)(A) of
the Act.

Dated: March 18, 2005.
Barbara E. Tillman,

Acting Deputy Assistant Secretary for Import
Administration.

[FR Doc. E5-1296 Filed 3—23—05; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[I.D. 031705F]

Fisheries of the Exclusive Economic
Zone Off Alaska; Groundfish Fisheries
Management in the Bering Sea and
Aleutian Islands Management Area and
the Gulf of Alaska

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of availability; request
for comments.

SUMMARY: The North Pacific Fishery
Management Council (Council) has
submitted for Secretary of Commerce
(Secretary) review Amendment 83 to the
Fishery Management Plan (FMP) for
Groundfish of the Bering Sea and
Aleutian Islands Management Area
(BSAI) and Amendment 75 to the FMP
for Groundfish of the Gulf of Alaska
(GOA). If approved, the amendments
would provide housekeeping revisions
to the FMPs. The proposed revisions
would update harvest, ecosystem, and
socioeconomic information, consolidate
text, and reorganize the documents. The
intent of this action is to provide more
recent information in the FMPs and to
make them easier to read. This action
will promote the goals and objectives of
the Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act), the FMPs, and
other applicable laws. Comments from
the public are welcome.

DATES: Written comments on
Amendments 83 and 75 must be
received by May 23, 2005.

ADDRESSES: Send comments to Sue
Salveson, Assistant Regional
Administrator, Sustainable Fisheries
Division, Alaska Region, NMFS, Attn:
Lori Durall. Comments may be
submitted by:

e Mail to P.O. Box 21668, Juneau, AK
99802;

e Hand delivery to the Federal
Building, 709 West 9th Street, Room
420A, Juneau, AK;

e FAX to 907-586-7557; or

e E-mail to 8375n0a@noaa.gov.
Include in the subject line the following
document identifier: 83—75 NOA. E-mail
comments, with or without attachments,
are limited to 5 megabytes.

Copies of Amendments 83 and 75
may be obtained from the NMFS Alaska
Region at the address above or from the
Alaska Region website at http://
www.fakr.noaa.gov.

FOR FURTHER INFORMATION CONTACT:
Melanie Brown, phone: 907-586—7228
or e-mail: melanie.brown@noaa.gov.

SUPPLEMENTARY INFORMATION: The
Magnuson-Stevens Act requires that the
Council submit any FMP amendment it
prepares to the Secretary for review and
approval, disapproval, or partial
approval. The Magnuson-Stevens Act
also requires that the Secretary, upon
receiving an FMP amendment,
immediately publish a notice in the
Federal Register that the amendment is
available for public review and
comment.

The Council prepared and the
Secretary approved the FMP for
Groundfish of the GOA in 1978 and the
FMP for Groundfish of the BSAI in
1981. Both FMPs have been amended
numerous times.

Amendments 83 and 75 were
unanimously recommended by the
Council in December 2004. If approved
by the Secretary, these amendments
would: (1) update harvest, ecosystem,
and socioeconomic information, (2)
consolidate text, and (3) reorganize the
documents. The intent of this action is
to provide more recent information in
the FMPs and to make them easier to
read.

The Council also recommended
revising the harvest specifications
process set forth in the FMPs to be
consistent with Amendments 81 and 74
to the FMPs (69 FR 31091, June 2, 2004).
These amendments were approved by
the Secretary in August 2004.
Amendments 81 and 74 added new
policy objectives to the FMPs, including
the objective to adopt conservative
harvest levels for multi-species and
single species fisheries. Amendments 83
and 75 would amend the FMPs’
description of the harvest specifications
process by adding the provision that
total allowable catch for species or
species groups be set equal to or less
than the acceptable biological catch.
This revision would ensure that harvest
levels are set conservatively and
consistent with the FMP management

policy and objectives to prevent
overfishing.

Public comments are being solicited
on proposed Amendments 83 and 75
through the end of the comment period
stated (see DATES). All comments
received by the end of the comment
period on the amendments will be
considered in the approval/partial
approval/disapproval decision.
Comments received after that date will
not be considered in the approval/
partial approval/disapproval decision
on the amendments. To be considered,
written comments must be received not
just postmarked or otherwise
transmitted by the close of business on
the last day of the comment period.

Dated: March 18, 2005.
Alan D. Risenhoover,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 05-5858 Filed 3—23-05; 8:45 am]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[Docket No. 040113014-5064-02; 1.D.
031705C]

Oceans and Human Health Initiative;
External Grants Program

AGENCY: Center for Sponsored Coastal
Ocean Research (CSCOR), National
Centers for Coastal Ocean Science
(NCCOS), National Ocean Service
(NOS), National Ocean and
Atmospheric Administration (NOAA),
Department of Commerce.

ACTION: Notice of availability of funds.

SUMMARY: The purpose of this document
is to advise the public that NOS/CSCOR
is soliciting proposals for the Oceans
and Human Health Initiative External
Grants Program. This funding
opportunity is offered as part of NOAA’s
new Oceans and Human Health
Initiative (OHHI), established by the
Oceans and Human Health Act passed
by Congress in November 2004. The
OHHI is a competitive suite of programs
designed to enhance understanding of
the connections between the oceans and
human health, with the goal of
providing useful research and predictive
information to NOAA, public health
officials, and natural resource managers.
For the purposes of this announcement,
“oceans” are defined as inclusive of the
Great Lakes, estuaries, and the ocean.
DATES: Proposals must be received at
NOAA'’s CSCOR office by 3 p.m. eastern
time on April 26, 2005.
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ADDRESSES: Applications submitted in
response to this announcement are
strongly encouraged to be submitted
through the Grants.gov Web site.
Electronic access to the full funding
announcement for this program is
available via the Grants.gov Web site:
http://www.grants.gov. The
announcement will also be available at
the NOAA Web site http://
www.ofa.noaa.gov/% 7Eamd/
SOLINDEX.HTML or by contacting the
program official identified below.
Paper applications (a signed original
and two copies) should be submitted to
the Oceans and Human Health
Initiative, Center for Sponsored Coastal
Ocean Research, National Oceanic and
Atmospheric Administration, 1305 East
West Highway, SSMC 4, 8th floor
Station 8243, Silver Spring, MD 20910.
FOR FURTHER INFORMATION CONTACT:
Program Management Information: Hal
Stanford, NCCOS HQ, (301) 713-3020/
ext. 135, Internet:
Hal.Stanford@noaa.gov. Business
Management Information: Leslie
McDonald, NCCOS/CSCOR Grants
Administrator, (301) 713—-3338/ext. 155,
Internet: Leslie.Mcdonald@noaa.gov.
SUPPLEMENTARY INFORMATION:

Background

Summary Description

The OHHI is designed to enhance
NOAA'’s capability in oceans and
human health through partnerships
with academia, the private sector, and
other Federal, State, and local agencies.
Toward that end, this funding
opportunity is intended to engage the
non-federal research community in
research across the physical, chemical,
biological, medical, public health, and
social sciences on priority issues for the
OHHI. The OHHI has several priority
areas described below by focus
questions and specific areas of interest;
these can be examined individually or
in combination:

1. Pathogens: The risk of human
disease occurrence as a function of
exposure to pathogens in marine and
coastal environments (including water
contact recreation and consumption of
fish, shellfish, and other marine
organisms).

2. Marine Biotoxins: The risk of
human disease as a function of exposure
to marine biotoxins in the environment,
and how do the effects of specific
environmental stressors (e.g., changes in
habitats, nutrient enrichment,
environmental pollutants, climate,
extreme events, land use, etc.) affect the
risk of human exposure to biotoxins.

3. Chemical Pollutants: The ecological
and human health risks from

contaminants in the marine and Great
Lakes.

4. Seafood and Public Health: The
potential for seafood to be a vector for
chemical contaminants, biotoxins, and
microbial pathogens to humans.

5. Sentinel and Model Species: How
investigations of sentinel species (living
in or dependent upon estuarine, coastal,
Great Lake or oceanic ecosystems) can
better inform our understanding of risks
to human health or inform our
understanding of ocean health as it
relates directly or indirectly to changes
in risk for human or public health.

6. Marine Natural Products,
Pharmaceuticals, and Biomedical
Research: The biomedical value of
marine natural products (including, but
not limited to, providing
pharmaceuticals, medical devices,
molecular probes, nutritional
supplements, diagnostics and
pigments).

All research proposals should include
appropriate outreach and education
components that facilitate the transfer of
research findings to such user groups as
public health officials and natural
resource managers at local, State and
Federal levels. Ideally, these user groups
would be engaged early in the research
process, with their documented interest
in the outcome of the proposed research
included in the proposal.

A non-federal partner should lead the
proposal. Participation of Federal
scientist(s) on the team is allowed but
no Federal expenses will be covered.
Applicants are encouraged to
collaborate with the NOAA Oceans and
Human Health Centers of Excellence
http://www.ogp.noaa.gov/mpe/ohi/
index.htm, the National Science
Foundation (NSF)/National Institute for
Environmental Health sciences (NIEHS)
Centers of Excellence in Oceans and
Human Health, and NOAA scientists
and other Federal and non-federal
researchers working on OHHI or related
issues as described in this
announcement. Applicants will be
required to provide a plan for
management and submission of data to
NOAA, to participate in an annual
OHHI research meeting, and to provide
information for the development of an
annual OHHI report required by
Congress.

Electronic Access

As has been the case since October 1,
2004, applicants can access, download
and submit electronic grant
applications, including the full funding
announcement, for NOAA Programs at
the Grants.gov Web site: grants. gov. The
announcement will also be available at
the NOAA Web site http://

www.ofa.noaa.gov/% 7Eamd/
SOLINDEX.HTML or by contacting the
program officials identified above.

The closing date will be the same as
for the paper submissions noted in this
announcement. NOAA strongly
recommends that you do not wait until
the application deadline date to begin
the application process through
Grants.gov.

If Internet access is unavailable, hard
copies of proposals will also be
accepted—a signed original and two
copies at time of submission. This
includes color or high-resolution
graphics, unusually sized materials, or
otherwise unusual materials submitted
as part of the proposal. For color
graphics, submit either color originals or
color copies. Facsimile transmissions
and electronic mail submission of full
proposals will not be accepted.

Funding Availability

Funding is contingent upon
availability of Federal appropriations.
This solicitation announces that funding
totaling approximately $5,880 million is
available to support proposed projects,
which may have durations from 1-3
years. Approximately 5-20 awards are
expected from this announcement. It is
anticipated that the funding instruments
for most of the awards will be grants;
however, in some cases, if NOAA will
be substantially involved in the
implementation of an individual
project, the funding instrument may be
a cooperative agreement.

There is no guarantee that sufficient
funds will be available to make awards
for all qualified projects. If one incurs
any costs prior to receiving an award
agreement signed by an authorized
NOAA official, one would do solely at
one’s own risk of these costs not being
included under the ward.

Authority: Public Law 108—447.

CFDA:11.478.
Eligibility

Eligible applicants are institutions of
higher education, hospitals, other non-
profit institutions, commercial
organizations, State and local

governments, and Indian tribal
governments.

Federal agencies are not eligible to
receive Federal assistance under this
notice.

Cost Sharing Requirements: None.

Intergovernmental Review:
Applications under this program are not
subject to Executive Order 12372,
“Intergovernmental Review of Federal
Programs.”
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Evaluation and Selection Procedures

Once a full application has been
received by NOAA, an initial
administrative review is conducted to
determine compliance with
requirements and completeness of the
application. All proposals will be
evaluated and scored individually in
accordance with the assigned weights of
the evaluation criteria by independent
peer mail review and/or by independent
peer panel review. Both Federal and
non-Federal experts in the field may be
used in this process. The peer mail
reviewers will be individuals with
expertise in the subjects addressed by
particular proposals. Each mail reviewer
and independent peer panel reviewer
will score proposals on a scale of five
to one, where scores represent
respectively: Excellent (5), Very Good
(4), Good (3), Fair (2), Poor (1).

The peer panel will be comprised of
10 to 20 individuals, with each
individual having expertise in a
separate area, so that the panel, as a
whole, covers a range of scientific
expertise. If the decision is made to
perform a mail review, the peer review
panel will use the mail reviews in
discussion and evaluation of the entire
slate of proposals. All proposals will be
evaluated and scored individually. The
peer panel shall rate the proposals using
the evaluation criteria and scores
provided in the notice. The individual
peer panelist scores shall be averaged
for each application and presented to
the program officers. No consensus
advice will be given by the independent
peer mail review or the review panel.

The program officers will neither vote
nor score proposals as part of the
independent peer panel nor participate
in discussion of the merits of the
proposal. Those proposals receiving an
average panel score of “Fair” or “Poor”
will not be given further consideration,
and proposers will be notified of non-
selection.

Proposals rated by the panel as either
“Excellent,” “Very Good,” or “Good”
will be ranked according to average
panel ratings, and/or by applying the
project selection factors listed below.
Program officers will determine the total
duration of funding for each proposal
and determine the amount of funds
available for each proposal subject to
the availability of fiscal year funds. In
addition, proposals rated by the panel as
either “Excellent,” “Very Good,” or
“Good” that are not funded in the
current fiscal period, may be considered
for funding in another fiscal period
without having to repeat the
competitive review process.

Recommendations for funding are
then forwarded to the selecting official,
the Assistant Administrator (AA) of
NOS, for the final funding decision. In
making the final selections, the AA will
award in rank order unless the proposal
is justified to be selected out of rank
order based on the selection factors
listed below.

Investigators may be asked to modify
objectives, work plans or budgets, and
provide supplemental information
required by the agency prior to the
award. When a decision has been made
(whether an award or declination),
verbatim anonymous copies of reviews
and summaries of review panel
deliberations, if any, will be made
available to the proposer upon applicant
request. Declined applications will be
held in the NCCOS/CSCOR or the
required three years in accordance with
the current retention requirements, and
then destroyed.

Evaluation Criteria: Proposals will be
evaluated on the basis of the following
evaluation criteria at the indicated
weights:

1. Importance and/or relevance and
applicability of proposed project to the
program goals: This ascertains whether
there is intrinsic value in the proposed
work and/or relevance to NOAA,
Federal, regional, State, or local
activities (30 percent).

2. Technical/scientific merit: This
assesses whether the approach is
technically sound and/or innovative, if
the methods are appropriate, and
whether there are clear project goals and
objectives. (30 percent).

3. Overall qualifications of applicants:

This ascertains whether the applicant
possesses the necessary education,
experience, training, facilities, and
administrative resources to accomplish
the project (20 percent).

4, Project costs: The Budget is
evaluated to determine if it is realistic
and commensurate with the project
needs and time-frame (10 percent).

5. Outreach and education: NOAA
assesses whether this project provides a
focused and effective education and
outreach strategy reading NOAA’s
mission to protect the Nation’s natural
resources. (10 percent).

Selection Factors: The merit review
ratings shall provide a rank order to the
Selecting Official for final funding
recommendations. A program officer
may first make recommendations to the
Selecting Official applying the selection
factors below. The Selecting Official
shall award in the rank order unless the
proposal is justified to be selected out
of rank order based upon one or more
of the following factors:

1. Availability of funding.

2. Balance/distribution of funds:

a. Geographically.

b. By type of institutions.

c. By type of partners.

d. By research areas.

e. By project types.

3. Whether this project duplicates
other projects funded or considered for
funding by NOAA or other Federal
agencies.

4. Program priorities and policy
factors set forth in sections I.A. and B.
and IV.B of the Full Funding
Opportunity.

5. Applicant’s prior award
performance.

6. Partnerships and/or Participation of
targeted groups.

7. Adequacy of information necessary
for NOAA to make a NEPA
determination and draft necessary
documentation before recommendations
for funding are made to the Grants
Officer.

National Endowment Policy Act (NEPA)

NOAA must analyze the potential
environmental impacts, as required by
the National Environmental Policy Act
(NEPA), for applicant projects or
proposals which are seeking NOAA
Federal funding opportunities. Detailed
information on NOAA compliance with
NEPA can be found at the following
NOAA NEPA Web site: http://
www.nepa.noaa.gov/, including our
NOAA Administrative Order 216—6 for
NEPA, http://www.nepa.noaa.gov/
NAO216_6_TOC.pdf, and the Council
on Environmental Quality
implementation regulations, http://
ceq.eh.doe.gov/nepa/regs/ceq/
toc_ceq.htm).

Consequently, as part of the
applicants’ package and under their
description of their program activities,
applicants are required to provide
detailed information on the activities to
be conducted, locations, sites, species
and habitat to be affected, possible
construction activities, and any
environmental concerns that may exist
(e.g., the use and disposal of hazardous
or toxic chemicals, introduction of non-
indigenous species, impacts to
endangered and threatened species,
aquaculture projects, and impacts to
coral reef systems).

In addition to providing specific
information that will serve as the basis
for any required impact analyses,
applicants may also be requested to
assist NOAA in drafting of an
environmental assessment if NOAA
determines an assessment is required.
Applicants will also be required to
cooperate with NOAA in identifying
and implementing feasible measures to
reduce or avoid any identified adverse
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environmental impacts of their
proposal. The failure to do so shall be
grounds for the denial of an application.

Pre-Award Notification Requirements
for Grants and Cooperative Agreements

The Department of Commerce Pre-
Award Notification Requirements for
Grants and Cooperative Agreements
contained in the Federal Register notice
of December 30, 2004 (69 FR 78389) are
applicable to this solicitation.

Limitation of Liability

In no event will NOAA or the
Department of commerce be responsible
for proposal preparation costs if these
programs fail to receive funding or are
cancelled because of other agency
priorities. Publication of this
announcement does not oblige NOAA to
award any specific project or to obligate
any available funds. Recipients and sub
recipients are subject to all Federal laws
and agency policies, regulations and
procedures applicable to Federal
financial assistance awards.

Administrative Procedure Act/
Regulatory Flexibility Act

Prior notice and an opportunity for
public comment are not required by the
Administrative procedure Act or any
other law for rules concerning public
property, loans, grants, benefits, and
contracts (5 U.S.C. 553(a)(2)). Because
notice and opportunity for comments
are not required pursuant to 5 U.S.C.
553 or any other law, the analytical
requirements of the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.) are
inapplicable. Therefore, a regulatory
flexibility analysis has not been
prepared, and none has been prepared.
It has been determined that this notice
does not contain policies with
Federalism implications as that term is
defined in Executive Order 13132.

Dated: March 21, 2005.

Richard W. Spinrad,

Assistant Administrator, National Oceanic
and Atmospheric Administration, National
Ocean Service.

[FR Doc. 05-5834 Filed 3—23-05; 8:45 am)]

BILLING CODE 3510-JS-M

DEPARTMENT OF EDUCATION

Office of Innovation and Improvement;
Overview Information; Credit
Enhancement for Charter School
Facilities Program; Notice Inviting
Applications for New Awards for Fiscal
Year (FY) 2005

Catalog of Federal Domestic Assistance
(CFDA) Number: 84.

Dates: Applications Available: March
28, 2005.

Date of Pre-Application Meeting: May
6, 2005.

Deadline for Transmittal of
Applications: May 31, 2005.

Deadline for Intergovernmental
Review: August 1, 2005.

Eligible Applicants: (A) A public
entity, such as a State or local
governmental entity; (B) A private,
nonprofit entity; or (C) A consortium of
entities described in (A) and (B).

Note: The Secretary will make, if possible,
at least one award in each of the three
categories of eligible applicants.

Estimated Available Funds:
$36,940,000. Contingent upon the
availability of funds and the quality of
applications, we may make additional
awards in future years from the list of
unfunded applications from this
competition.

Estimated Range of Awards:
$2,500,000-$15,000,000.

Estimated Average Size of Awards:
$9,235,000.

Estimated Number of Awards: 3-5.

Note: The Department is not bound by any
estimates in this notice.

Project Period: From the start date
indicated on the grant award document
until the Federal funds and earnings on
those funds have been expended for the
grant purposes or until financing
facilitated by the grant has been retired,
whichever is later.

Full Text of Announcement

I. Funding Opportunity Description

Purpose of Program: This program
will provide grants to eligible entities to
permit them to enhance the credit of
charter schools so that they can access
private-sector and other non-Federal
capital to acquire, construct, and
renovate facilities at a reasonable cost.
Grant projects awarded under this
program will be of sufficient size, scope,
and quality to enable the grantees to
implement effective strategies.

Priority: In accordance with 34 CFR
75.105(b)(2)(ii), this priority is from the
regulations for this program (34 CFR
225.12), which are published elsewhere
in this issue of the Federal Register.

Competitive Preference Priority: For
FY 2005 this priority is a competitive
preference priority. Under 34 CFR
75.105(c)(2)(i) we award up to an
additional 15 points to an application,
depending on how well the application
meets this priority.

This priority is:

The capacity to offer public school
choice in those communities with the
greatest need for school choice based
on—

(1) The extent to which the applicant
would target services to geographic
areas in which a large proportion or
number of public schools have been
identified for improvement, corrective
action, or restructuring under Title I of
the Elementary and Secondary
Education Act of 1965 (ESEA), as
amended by the No Child Left Behind
Act of 2001;

(2) The extent to which the applicant
would target services to geographic
areas in which a large proportion of
students perform below proficient on
State academic assessments; and

(3) The extent to which the applicant
would target services to communities
with large proportions of students from
low-income families.

Program Authority: 20 U.S.C. 7223—
7223].

Applicable Regulations: (a) The
Education Department General
Administrative Regulations (EDGAR) in
34 CFR parts 74, 75, 77, 79, 80, 81, 82,
84, 85, 86, 97, 98, and 99. (b) The
regulations for this program in 34 CFR
part 225, which are published elsewhere
in this issue of the Federal Register.

Note: The regulations in 34 CFR part 79

apply to all applicants except federally
recognized Indian tribes.

II. Award Information

Type of Award: Discretionary grants.

Estimated Available Funds:
$36,940,000. Contingent upon the
availability of funds and the quality of
applications, we may make additional
awards in future years from the list of
unfunded applications from this
competition.

Estimated Range of Awards:
$2,500,000-$15,000,000.

Estimated Average Size of Awards:
$9,235,000.

Estimated Number of Awards: 3-5.

Note: The Department is not bound by any
estimates in this notice.

Project Period: From the start date
indicated on the grant award document
until the Federal funds and earnings on
those funds have been expended for the
grant purposes or until financing
facilitated by the grant has been retired,
whichever is later.

III. Eligibility Information

1. Eligible Applicants: (A) A public
entity, such as a State or local
governmental entity; (B) A private,
nonprofit entity; or (C) A consortium of
entities described in (A) and (B).

Note: The Secretary will make, if possible,

at least one award in each of the three
categories of eligible applicants.
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2. Cost Sharing or Matching: This
program does not require any cost
sharing or matching.

3. Other: The charter schools that a
grantee selects to benefit from this
program must meet the definition of a
charter school, as defined in the Charter
Schools Program authorizing statute in
section 5210(1) of the ESEA, as
amended.

IV. Application and Submission
Information

1. Address To Request Application
Package: Education Publications Center
(ED Pubs), P.O. Box 1398, Jessup, MD
20794-1398. Telephone (toll free): 1—
877-433-7827. FAX: (301) 470-1244. If
you use a telecommunications device
for the deaf (TDD), you may call (toll
free): 1-877-576—7734.

You may also contact ED Pubs at its
Web site: http://www.ed.gov/pubs/
edpubs.html or you may contact ED
Pubs at its e-mail address:
edpubs@inet.ed.gov.

If you request an application from ED
Pubs, be sure to identify this
competition as follows: CFDA number
84.354A.

Individuals with disabilities may
obtain a copy of the application package
in an alternative format (e.g., Braille,
large print, audiotape, or computer
diskette) by contacting the program
contact persons listed elsewhere in this
notice under FOR FURTHER INFORMATION
CONTACT (see VII. Agency Contacts).

In addition, applications will be
available at http://www.ed.gov/
programs/charterfacilities/
applicant.html.

2. Content and Form of Application
Submission: Each Credit Enhancement
for Charter School Facilities program
application must include the following
specific elements:

(a) A statement identifying the
activities proposed to be undertaken
with grant funds (the “grant project”)
including how the applicant will
determine which charter schools will
receive assistance, and how much and
what types of assistance these schools
will receive.

(b) A description of the involvement
of charter schools in the application’s
development and in the design of the
proposed grant project.

(c) A description of the applicant’s
expertise in capital markets financing.
(Consortium applicants must list
information for each of the participating
organizations.)

(d) A description of how the proposed
grant project will leverage the maximum
amount of private-sector and other non-
Federal capital relative to the amount of
Credit Enhancement for Charter School

Facilities program funding used and
how the proposed grant project will
otherwise enhance credit available to
charter schools.

(e) A description of how the eligible
entity possesses sufficient expertise in
education to evaluate the likelihood of
success of a charter school program for
which facilities financing is sought.

(f) In the case of an application
submitted by a State governmental
entity, a description of current and
planned State funding actions and other
forms of financial assistance to ensure
that charter schools receive the funding
they need to have adequate facilities.

Additional requirements concerning
the content of an application, together
with the forms you must submit, are in
the application package for this
program.

Page Limit: We have found that
reviewers are able to conduct the
highest-quality review when
applications are concise and easy to
read. Applicants are encouraged to limit
their applications to no more than 50
double-spaced pages (not including the
required forms and tables), to use a 12-
point or larger-size font with one-inch
margins at the top, bottom, and both
sides, and to number pages
consecutively. Furthermore, applicants
are strongly encouraged to include a
table of contents that specifies where
each required part of the application is
located.

3. Submission Dates and Times:

Applications Available: March 28,
2005.

Date of Pre-Application Meeting: May
6, 2005.

Deadline for Transmittal of
Applications: May 31, 2005.

Applications for grants under this
program may be submitted by mail or
hand delivery. For information
(including dates and times) about how
to submit your application by mail or
hand delivery, please refer to section IV.
6. Other Submission Requirements in
this notice.

We do not consider an application
that does not comply with the deadline
requirements.

Deadline for Intergovernmental
Review: August 1, 2005.

4. Intergovernmental Review: This
program is subject to Executive Order
12372 and the regulations in 34 CFR
part 79. Information about
Intergovernmental Review of Federal
Programs under Executive Order 12372
is in the application package for this
program.

5. Funding Restrictions:

(a) Reserve accounts. Grant recipients,
in accordance with State and local law,
must deposit the grant funds received

under this program (other than funds
used for administrative costs) in a
reserve account established and
maintained by the grantee for this
purpose. Amounts deposited in such
account shall be used by the grantee for
one or more of the following purposes
in order to assist charter schools in
accessing private-sector and other non-
Federal capital:

(1) Guaranteeing, insuring, and
reinsuring bonds, notes, evidences of
debt, loans, and interests therein.

(2) Guaranteeing and insuring leases
of personal and real property.

(3) Facilitating financing by
identifying potential lending sources,
encouraging private lending, and other
similar activities that directly promote
lending to, or for the benefit of, charter
schools.

(4) Facilitating the issuance of bonds
by charter schools or by other public
entities for the benefit of charter
schools, by providing technical,
administrative, and other appropriate
assistance (such as the recruitment of
bond counsel, underwriters, and
potential investors and the
consolidation of multiple charter school
projects within a single bond issue).

Funds received under this program
and deposited in the reserve account
must be invested in obligations issued
or guaranteed by the United States or a
State, or in other similarly low-risk
securities. Any earnings on funds,
including fees, received under this
program must be deposited in the
reserve account and be used in
accordance with the requirements of
this program.

(b) Charter school objectives. An
eligible entity receiving a grant under
this program must use the funds
deposited in the reserve account to
assist charter schools in accessing
capital to accomplish one or both of the
following objectives:

(1) The acquisition (by purchase,
lease, donation, or otherwise) of an
interest (including an interest held by a
third party for the benefit of a charter
school) in improved or unimproved real
property that is necessary to commence
or continue the operation of a charter
school.

(2) The construction of new facilities,
or the renovation, repair, or alteration of
existing facilities, necessary to
commence or continue the operation of
a charter school.

(c) Other. Grantees must ensure that
all costs incurred using funds from the
reserve account are reasonable. The full
faith and credit of the United States are
not pledged to the payment of funds
under such obligation.
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Applicants that are selected to receive
an award must enter into a written
Performance Agreement with the
Department prior to drawing down
funds, unless the grantee receives
written permission from the Department
in the interim to draw down a specific
limited amount of funds. Grantees must
maintain and enforce standards of
conduct governing the performance of
their employees, officers, directors,
trustees, and agents engaged in the
selection, award, and administration of
contracts or agreements related to this
grant. The standards of conduct must
mandate disinterested decision-making.

A grantee may use not more than 0.25
percent (one quarter of one percent) of
the grant funds for the administrative
costs of the grant.

The Secretary, in accordance with
chapter 37 of title 31, United States
Code, will collect all of the funds in the
reserve account established with grant
funds (including any earnings on those
funds) if the Secretary determines that
the grantee has permanently ceased to
use all or a portion of the funds in such
account to accomplish the purposes
described in the authorizing statute and
the Performance Agreement or, if not
earlier than two years after the date on
which the entity first receives these
funds, the entity has failed to make
substantial progress in undertaking the
grant project.

The charter schools that a grantee
selects to benefit from this program
must meet the definition of a charter
school, as defined in the Public Charter
Schools Program authorizing statute in
section 5210(1) of the ESEA, as
amended.

(d) We reference additional
regulations outlining funding
restrictions in the Applicable
Regulations section of this notice.

6. Other Submission Requirements:
Applications for grants under this
program must be submitted in paper
format by mail or hand delivery.

a. Submission of Applications by
Mail.

If you submit your application by
mail (through the U.S. Postal Service or
a commercial carrier), you must mail the
original and three copies of your
application, on or before the application
deadline date, to the Department at the
applicable following address:

By mail through the U.S. Postal
Service: U.S. Department of Education,
Application Control Center, Attention:
(CFDA Number 84.354A), 400 Maryland
Avenue, SW., Washington, DC 20202—
4260; or

By mail through a commercial carrier:
U.S. Department of Education,
Application Control Center—Stop 4260,

Attention: (CFDA Number 84.354A),
7100 Old Landover Road, Landover, MD
20785-1506.

Regardless of which address you use,
you must show proof of mailing
consisting of one of the following:

(1) A legibly dated U.S. Postal Service
postmark;

(2) A legible mail receipt with the
date of mailing stamped by the U.S.
Postal Service;

(3) A dated shipping label, invoice, or
receipt from a commercial carrier; or

(4) Any other proof of mailing
acceptable to the Secretary of the U.S.
Department of Education.

If you mail your application through
the U.S. Postal Service, we do not
accept either of the following as proof
of mailing:

(1) A private metered postmark, or

(2) A mail receipt that is not dated by
the U.S. Postal Service.

If your application is postmarked after
the application deadline date, we will
not consider your application.

Note: The U.S. Postal Service does not
uniformly provide a dated postmark. Before
relying on this method, you should check
with your local post office.

b. Submission of Applications by
Hand Delivery.

If you submit your application by
hand delivery, you (or a courier service)
must deliver the original and three
copies of your application by hand, on
or before the application deadline date,
to the Department at the following
address: U.S. Department of Education,
Application Control Center, Attention:
(CFDA Number 84.354A), 550 12th
Street, SW., Room 7041, Potomac Center
Plaza, Washington, DC 20202—4260.

The Application Control Center
accepts hand deliveries daily between 8
a.m. and 4:30 p.m., Washington, DC
time, except Saturdays, Sundays, and
Federal holidays.

Note for Mail or Hand Delivery of
Paper Applications: If you mail or hand
deliver your application to the
Department:

(1) You must indicate on the envelope
and—if not provided by the
Department—in Item 4 of the
Application for Federal Education
Assistance (ED 424) the CFDA
number—and suffix letter, if any—of the
competition under which you are
submitting your application.

(2) The Application Control Center
will mail a grant application receipt
acknowledgment to you. If you do not
receive the grant application receipt
acknowledgment within 15 business
days from the application deadline date,
you should call the U.S. Department of
Education Application Control Center at
(202) 245-6288.

V. Application Review Information

1. Selection Criteria: The selection
criteria for this program are in 34 CFR
225.11.

2. Review and Selection Process:
Additional factors we consider in
selecting an application for an award are
in 34 CFR 225.12.

VI. Award Administration Information

1. Award Notices: If your application
is successful, we notify your U.S.
Representative and U.S. Senators and
send you a Grant Award Notice (GAN).
We may also notify you informally.

If your application is not evaluated or
not selected for funding, we notify you.

2. Administrative and National Policy
Requirements: We identify
administrative and national policy
requirements in the application package
and reference these and other
requirements in the Applicable
Regulations section of this notice.

We reference the regulations outlining
the terms and conditions of an award in
the Applicable Regulations section of
this notice and include these and other
specific conditions in the GAN. The
GAN also incorporates your approved
application as part of your binding
commitments under the grant.

3. Reporting: Applicants selected for
funding will be required to submit the
following reports to the Department:

(a) An annual report that includes the
information from section 5227(b) of the
ESEA and any other information the
Secretary may require in the
performance report.

(b) A semiannual report that includes
internal financial statements and other
information as the Secretary may
require.

Grantees must also cooperate and
assist the Department with any periodic
financial and compliance audits of the
grantee, as determined necessary by the
Department. The specific Performance
Agreement between the grantee and the
Department may contain additional
reporting requirements.

(c) At the end of your project period,
you must submit a final performance
report, including financial information,
as directed by the Secretary.

4. Performance Measures: The
performance measures for this program
are: (1) The amount of funding grantees
leverage for charter schools to acquire,
construct, and renovate school facilities
and (2) the number of charter schools
served. Grantees must provide this
information as part of their annual
performance reports.

VII. Agency Contacts

FOR FURTHER INFORMATION CONTACT: Ann
Margaret Galiatsos or Jim Houser, U.S.



Federal Register/Vol. 70, No. 56/ Thursday, March 24, 2005/ Notices

15073

Department of Education, 400 Maryland
Avenue, SW., room 4W245,
Washington, DC 20202-6140.

Telephone: (202) 205—9765 or by e-mail:

charter.facilities@ed.gov.

If you use a telecommunications
device for the deaf (TDD), you may call
the Federal Relay Service (FRS) at 1—
800-877-8339.

Individuals with disabilities may
obtain this document in an alternative
format (e.g., Braille, large print,
audiotape, or computer diskette) on
request to the program contact persons
listed in this section.

VIII. Other Information

Electronic Access to This Document:
You may view this document, as well as
all other documents of this Department
published in the Federal Register, in
text or Adobe Portable Document
Format (PDF) on the Internet at the
following site: http://www.ed.gov/news/
fedregister.

To use PDF you must have Adobe
Acrobat Reader, which is available free
at this site. If you have questions about
using PDF, call the U.S. Government
Printing Office (GPO), toll free, at 1—
888-293-6498; or in the Washington,
DC, area at (202) 512—1530.

Note: The official version of this document
is the document published in the Federal
Register. Free Internet access to the official
edition of the Federal Register and the Code
of Federal Regulations is available on GPO
Access at: http://www.gpoaccess.gov/nara/
index.html.

Dated: March 18, 2005.
Michael J. Petrilli,

Acting Assistant Deputy Secretary for
Innovation and Improvement.

[FR Doc. 05-5809 Filed 3—23-05; 8:45 am]
BILLING CODE 4000-01-P

DEPARTMENT OF EDUCATION

Office of Special Education and
Rehabilitative Services; Special
Education—State Personnel
Development Grants Program

ACTION: Notice inviting applications for
new awards for FY 2004 (to be awarded
in FY 2005); Correction.

SUMMARY: On March 3, 2005, we
published in the Federal Register (70
FR 10380) a notice inviting applications
for new awards under the Office of
Special Education and Rehabilitative
Services; Special Education—State
Personnel Development Grants Program
authorized under the Individuals with
Disabilities Education Act (IDEA).

On pages 10380 and 10384, second
column, the Deadline for Transmittal of

Applications is corrected to read “May
17, 2005” and the Deadline for
Intergovernmental Review is corrected
to read “July 18, 2005.”

FOR FURTHER INFORMATION CONTACT:
Larry Wexler, U.S. Department of
Education, 400 Maryland Avenue, SW.,
room 4019, Potomac Center Plaza,
Washington, DC 20202-2550.
Telephone: (202) 245-7571.

If you use a telecommunications
device for the deaf (TTD), you may call
the Federal Relay Service (FRS) at 1—
800-877—8339.

If you use a telecommunications
device for the deaf (TDD), you may call
the Federal Relay Service (FRS) at 1—
800—-877-8339.

Individuals with disabilities may
obtain this document in an alternative
format (e.g., Braille, large print,
audiotape, or computer diskette) on
request by contacting the following
office: The Grants and Contracts
Services Team, U.S. Department of
Education, 400 Maryland Avenue, SW.,
Potomac Center Plaza, Washington, DC
20202-2550. Telephone: (202) 245—
7363.

Electronic Access to This Document:
You may view this document, as well as
all other documents of this Department
published in the Federal Register, in
text or Adobe Portable Document
Format (PDF) on the Internet at the
following site: http://www.ed.gov/news/
fedregister.

To use PDF you must have Adobe
Acrobat Reader, which is available free
at this site. If you have questions about
using PDF, call the U.S. Government
Printing Office (GPO), toll free, at 1—
888-293-6498; or in the Washington,
DC, area at (202) 512—1530.

Note: The official version of this document
is the document published in the Federal
Register. Free Internet access to the official
edition of the Federal Register and the Code
of Federal Regulations is available on GPO
Access at: http://www.gpoaccess.gov/nara/
index.html.

Dated: March 21, 2005.
John H. Hager,

Assistant Secretary for Special Education and
Rehabilitative Services.

[FR Doc. 05-5857 Filed 3—23-05; 8:45 am]|
BILLING CODE 4000-01-P

DEPARTMENT OF EDUCATION

National Advisory Committee on
Institutional Quality and Integrity,
(National Advisory Committee);
Meeting

AGENCY: National Advisory Committee
on Institutional Quality and Integrity,
Department of Education.

What Is the Purpose of This Notice?

The purpose of this notice is to
announce the public meeting of the
National Advisory Committee and invite
third-party oral presentations before the
Committee. This notice also presents the
proposed agenda and informs the public
of its opportunity to attend this meeting.
The notice of this meeting is required
under section 10(a)(2) of the Federal
Advisory Committee Act.

When and Where Will the Meeting
Take Place?

We will hold the public meeting on
Monday, June 13, 2005 from 8 a.m. until
approximately 4 p.m. in the Washington
Room at the Hotel Washington,
Pennsylvania Avenue at 15th Street,
NW., Washington, DC 20004. You may
call the hotel on (202) 638-5900 to
inquire about rooms.

What Assistance Will Be Provided to
Individuals With Disabilities?

The meeting site is accessible to
individuals with disabilities. If you will
need an auxiliary aid or service to
participate in the meeting (e.g.,
interpreting service, assistive listening
device, or materials in an alternate
format), notify the contact person listed
in this notice at least two weeks before
the scheduled meeting date. Although
we will attempt to meet a request
received after that date, we may not be
able to make available the requested
auxiliary aid or service because of
insufficient time to arrange it.

Who Is the Contact Person for the
Meeting?

Please contact Ms. Bonnie LeBold, the
Executive Director of the National
Advisory Committee on Institutional
Quality and Integrity, if you have
questions about the meeting. You may
contact her at the U.S. Department of
Education, room 7007, MS 7592, 1990 K
St., NW., Washington, DG 20006,
telephone: (202) 219-7009, fax: (202)
219-7008, e-mail:
Bonnie.LeBold@ed.gov.

Individuals who use a
telecommunications device for the deaf
(TDD) may call the Federal Information
Relay Service at 1-800—877-8339.

What Is the Authority for the National
Advisory Committee?

The National Advisory Committee on
Institutional Quality and Integrity is
established under Section 114 of the
Higher Education Act (HEA) as
amended, 20 U.S.C. 1011c.
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What Are the Functions of the National
Advisory Committee?

The Committee advises the Secretary
of Education about:

¢ The establishment and enforcement
of the criteria for recognition of
accrediting agencies or associations
under subpart 2 of part H of Title IV,
HEA.

o The recognition of specific
accrediting agencies or associations.

e The preparation and publication of
the list of nationally recognized
accrediting agencies and associations.

¢ The eligibility and certification
process for institutions of higher
education under Title IV, HEA.

¢ The development of standards and
criteria for specific categories of
vocational training institutions and
institutions of higher education for
which there are no recognized
accrediting agencies, associations, or
State agencies in order to establish the
interim eligibility of those institutions
to participate in Federally funded
programs.

e The relationship between: (1)
Accreditation of institutions of higher
education and the certification and
eligibility of such institutions, and (2)
State licensing responsibilities with
respect to such institutions.

¢ Any other advisory functions
relating to accreditation and
institutional eligibility that the
Secretary may prescribe.

What Items Will Be on the Agenda for
Discussion at the Meeting?

Agenda topics will include the review
of agencies that have submitted
petitions for renewal of recognition, an
agency that has submitted an interim
report, and an agency that has submitted
a progress report.

What Agencies Will the Advisory
Committee Review at the Meeting?

The following agencies will be
reviewed during the June 13, 2005
meeting of the Advisory Committee:

Nationally Recognized Accrediting
Agencies

Petitions for Renewal of Recognition

1. Commission on English Language
Program Accreditation (Current and
requested scope of recognition: the
accreditation of postsecondary, non-
degree-granting English language
programs and institutions in the United
States.)

2. Council on Naturopathic Medical
Education (Current and requested scope
of recognition: the accreditation and
pre-accreditation throughout the United
States of graduate-level, four-year

naturopathic medical education
programs leading to the Doctor of
Naturopathic Medicine (N.M.D.) or
Doctor of Naturopathy (N.D.).)

3. National Accrediting Commission
of Cosmetology Arts and Sciences
(Current scope of recognition: the
accreditation of postsecondary schools
and departments of cosmetology arts
and sciences and massage therapy.)
(Requested scope of recognition: the
accreditation throughout the United
States of postsecondary schools and
departments of cosmetology arts and
sciences and massage therapy.) NOTE:
The requested scope differs from that
listed in the February 1, 2005 Federal
Register notice that invited third-party
written comments. The agency has
withdrawn its request for an expansion
of scope to encompass the accreditation
of occupational associate degree
programs in cosmetology and related
fields.

4. Teacher Education Accreditation
Council, Accreditation Committee
(Current scope of recognition: the
accreditation of professional teacher
education programs in institutions
offering baccalaureate and graduate
degrees for the preparation of K-12
teachers.) (Requested scope of
recognition: The accreditation and
preaccreditation throughout the United
States of professional teacher education
programs in institutions offering
baccalaureate and graduate degrees for
the preparation of K—12 teachers.)

Interim Report (An interim report is a
follow-up report on an accrediting
agency’s compliance with specific
criteria for recognition that was
requested by the Secretary when the
Secretary granted renewed recognition
to the agency.)

1. Association of Theological Schools in
the United States and Canada,
Commission on Accrediting

Progress Report (A report describing
the agency’s implementation of its new
standards and accreditation process.)

1. Southern Association of Colleges
and Schools, Commission on Colleges

State Agency Recognized for the
Approval of Public Postsecondary
Vocational Education

Petition for Renewal of Recognition

1. New York State Board of Regents
(Public Postsecondary Vocational
Education)

Who Can Make Third-Party Oral
Presentations at This Meeting?

We invite you to make a third-party
oral presentation before the National
Advisory Committee concerning the

recognition of any agency published in
this notice.

How Do I Request To Make an Oral
Presentation?

You must submit a written request to
make an oral presentation concerning an
agency listed in this notice to the
contact person so that the request is
received via mail, fax, or e-mail no later
than May 23, 2005. Your request (no
more than 6 pages maximum) must
include:

1. The names, addresses, phone and
fax numbers, and e-mail addresses of all
persons seeking an appearance,

2. The organization they represent,
and

3. A brief summary of the principal
points to be made during the oral
presentation.

If you wish, you may attach
documents illustrating the main points
of your oral testimony. Please keep in
mind, however, that any attachments
are included in the 6-page limit.

Please do not send materials directly
to Committee members. Only materials
submitted by the deadline to the contact
person listed in this notice and in
accordance with these instructions
become part of the official record and
are considered by the Committee in its
deliberations. Documents received after
the May 23, 2005 deadline will not be
distributed to the Advisory Committee
for their consideration. Individuals
making oral presentations may not
distribute written materials at the
meeting.

If I Cannot Attend the Meeting, Can I
Submit Written Comments Regarding an
Accrediting Agency in Lieu of Making
an Oral Presentation?

This notice requests third-party oral
testimony, not written comment.
Requests for written comments on
agencies that are being reviewed during
this meeting were published in the
Federal Register on February 1, 2005.
The Advisory Committee will receive
and consider only written comments
submitted by the deadline specified in
the above-referenced Federal Register
notice.

How Do I Request to Present Comments
Regarding General Issues Rather Than
Specific Accrediting Agencies?

At the conclusion of the meeting, the
Comumnittee, at its discretion, may invite
attendees to address the Committee
briefly on issues pertaining to the
functions of the Committee, which are
listed earlier in this notice. If you are
interested in making such comments,
you should inform Ms. LeBold before or
during the meeting.
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How May I Obtain Access to the
Records of the Meeting?

We will record the meeting and make
a transcript available for public
inspection at the U.S. Department of
Education, 1990 K St., NW, Washington,
DC 20006 between the hours of 9 a.m.
and 4:30 p.m., Monday through Friday,
except Federal holidays. It is preferred
that an appointment be made in
advance of such inspection.

How May I Obtain Electronic Access to
This Document?

You may view this document, as well
as all other Department of Education
documents published in the Federal
Register, in text or Adobe Portable
Document Format (PDF) on the Internet
at the following site: http://www.ed.gov/
legislation/FedRegister.

To use PDF you must have Adobe
Acrobat Reader, which is available free
at this site. If you have questions about
using PDF, call the U.S. Government
Printing Office (GPO), toll free, at 1—
888-293-6498; or in the Washington,
DC, area at (202) 512—-1530.

Note: The official version of this document
is the document published in the Federal
Register. Free Internet access to the official
edition of the Federal Register and the Code
of Federal Regulations is available on GPO
Access at: http://www.gpoaccess.gov/
index.html.

Authority: 5 U.S.C. Appendix 2.

Dated: March 16, 2005.
Sally L. Stroup,

Assistant Secretary for Postsecondary
Education.

[FR Doc. 05-5796 Filed 3—-23-05; 8:45 am]
BILLING CODE 4000-01-P

DEPARTMENT OF ENERGY

Office of Science, Fusion Energy
Sciences Advisory Committee

AGENCY: Department of Energy.
ACTION: Notice of open meeting.

SUMMARY: This notice announces a
meeting of the Fusion Energy Sciences
Advisory Committee. The Federal
Advisory Committee Act (Public Law
92-463, 86 Stat. 770) requires that
public notice of these meetings be
announced in the Federal Register.
DATES: Thursday, April 7, 2005, 8 a.m.
to 6 p.m., Friday, April 8, 2005, 8 a.m.
to 12 p.m.

ADDRESSES: The Holiday Inn, 2
Montgomery Village Avenue,
Gaithersburg, Maryland 20879.

FOR FURTHER INFORMATION CONTACT:
Albert L. Opdenaker, Office of Fusion

Energy Sciences, U.S. Department of
Energy, 1000 Independence Avenue,
SW., Washington, DC 20585-1290;
telephone: 301-903—-4927.

SUPPLEMENTARY INFORMATION:

Purpose of the Meeting: The purposes
of the meeting include hearing final
reports from the Panel dealing with
Program Priorities and the Committee of
Visitors that examined the management
processes involved with managing the
Confinement and Basic Plasma Sciences
programs. FESAC will also hear a report
on the status of the ITER project in the
U.S., a briefing on the International
Tokamak Physics Activity, and a
discussion of program performance
measures. This notice is being
published less than 15 days before the
date of the meeting due to programmatic
issues.

Tentative Agenda:
Thursday, April 7, 2005

o Office of Science Perspective.

o Office of Fusion Energy Sciences
Perspective.

e Presentation by the Priority Panel
on its findings and recommendations.

e Public Comments.
Friday, April 8, 2005

e ITER Project Status.
e Performance Measures Update.
e Adjourn.

Public Participation: The meeting is
open to the public. If you would like to
file a written statement with the
Committee, you may do so either before
or after the meeting. If you would like
to make oral statements regarding any of
the items on the agenda, you should
contact Albert L. Opdenaker at 301—
903-8584 (fax) or
albert.opdenaker@science.doe.gov (e-
mail). You must make your request for
an oral statement at least 5 business
days before the meeting. Reasonable
provision will be made to include the
scheduled oral statements on the
agenda. The Chairperson of the
Committee will conduct the meeting to
facilitate the orderly conduct of
business. Public comment will follow
the 10-minute rule.

Minutes: We will make the minutes of
this meeting available for public review
and copying within 30 days at the
Freedom of Information Public Reading
Room, IE-190, Forrestal Building, 1000
Independence Avenue, SW.,
Washington, DC, between 9 a.m. and 4
p-m., Monday through Friday, except
Federal holidays.

Issued in Washington, DC, on March 18,
2005.

Carol Matthews,

Acting Advisory Committee Officer.

[FR Doc. 05-5833 Filed 3—23-05; 8:45 am]
BILLING CODE 6450-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. EG05-53-000, et al.]

Blue Canyon Windpower Il LLC, et al.;
Electric Rate and Corporate Filings

March 16, 2005.

The following filings have been made
with the Commission. The filings are
listed in ascending order within each
docket classification.

1. Blue Canyon Windpower II LLC

[Docket No. EG05-53-000]

Take notice that on March 14, 2005,
Blue Canyon Windpower II LLC (Blue
Canyon II) tendered for filing an
application for a determination of
exempt wholesale generator status,
pursuant to section 32(a)(1) of the
Public Utility Holding Company Act of
1935, as amended, (PUHCA), 15 U.S.C.
79z-5a(a)(1) (2000), and subchapter T,
part 365 of the regulations of the Federal
Energy Regulatory Commission, 18 CFR
part 365 (2004).

Blue Canyon II states that it is a
limited liability company organized and
existing under the laws of the State of
Texas that will construct, own and
operate an approximately 150-megawatt
wind farm located in southwestern
Oklahoma. Blue Canyon II further states
that it will be engaged directly, or
indirectly through one or more affiliates
as defined in section 2(a)(11)(B) of
PUHCA, and exclusively in the business
of owning an eligible facility, and
selling electric energy at wholesale.

Comment Date: April 4, 2005.

2. American Electric Power Service
Corporation Behalf of: Appalachian
Power Company, Columbus Southern
Power Company, Indiana Michigan
Power Company, Kentucky Power
Company, Kingsport Power Company,
Ohio Power Company, Wheeling Power
Company, Collectively, the “AEP
Companies’’; Commonwealth Edison
Company and Commonwealth Edison
Company of Indiana, Inc.; The Dayton
Power and Light Company

[Docket No. EL05-74—-000]

Take notice that on March 8, 2005,
American Electric Power Service
Corporation, Commonwealth Edison
Company and Commonwealth Edison
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Company of Indiana, Inc., and Dayton
Power and Light Company (collectively,
Companies) filed an application
pursuant to section 206 of the Federal
Power Act to recover PJM Expansion
Expenses under the PJM Open Access
Transmission Tariff. The Companies
request an order accepting the proposed
Schedule 13—Expansion Cost Recovery
Charges—effective May 1, 2005.

Comment Date: 5 p.m. Eastern Time
on March 29, 2005.

3. Southern Indiana Gas and Electric
Company

[Docket Nos. ER96—-2734—004, ER05—412—
002]

Take notice that on March 11, 2005,
Southern Indiana Gas and Electric
Company (Southern Indiana), tendered
for filing supplemental information
regarding its application for renewal of
its market-based rate authority filed
December 10, 2004 in Docket No. ER96—
2734-003 and the revised tariff sheets to
its market-based rate tariff filed
December 10, 2004, as amended on
January 28, 2005, in Docket Nos. ER05—
412-000 and ER05—-412-001.

Southern Indiana states that copies of
the filing were served upon the official
service list and the Indiana Utility
Regulatory Commission.

Comment Date: 5 p.m. Eastern Time
on April 1, 2005.

4. California Independent System
Operator Corporation

[Docket No. ER02-1656-024]

Take notice that on March 14, 2005,
the California Independent System
Operator Corporation (ISO) submitted a
filing to comply with the Commission’s
February 10, 2005 Order in Docket No.
ER02-1656-021, 110 FERC ] 61,113.
The ISO states that it has provided
additional information to allow the
Commission and the parties to evaluate
the ISO’s “perfect hedge” proposal
which is an element of the ISO’s
proposed treatment of existing contracts
under the ISO’s Market Redesign and
Technology Upgrade.

The ISO states that this filing has been
served upon all parties on the official
service list in this proceeding and in
addition has posted this filing on the
ISO Home Page.

Comment Date: 5 p.m. Eastern Time
on April 4, 2005.

5. ISO New England Inc.

[Docket No. ER02-2330-035]

Take notice that on March 14, 2005,
ISO New England Inc. (ISO), submitted
a compliance filing providing a status
report on the implementation of
Standard Market Design in as required

in New England Power Pool, et al., 100
FERC {61,287 (2002), New England
Power Pool and ISO New England Inc.,
101 FERC {61,344 (2002) and New
England Power Pool, 102 FERC 61,112
(2003).

ISO states that copies of the filing
were served on parties on the official
service list and that electronic copies of
the filing were served on all NEPOOL
Participants Committee members.

Comment Date: 5 p.m. Eastern Time
on April 4, 2005.

6. ISO New England Inc., et al.

[Docket No. ER05-374—004]

Take notice that, on March 14, 2005,
ISO New England Inc., (ISO) and the
New England transmission owners
(consisting of Bangor Hydro-Electric
Company; Central Maine Power
Company; New England Power
Company; Northeast Utilities Service
Company on behalf of its operating
companies: The Connecticut Light and
Power Company, Western
Massachusetts Electric Company, Public
Service Company of New Hampshire,
Holyoke Power and Electric Company,
and Holyoke Water Power Company;
NSTAR Electric & Gas Corporation on
behalf of its operating affiliates: Boston
Edison Company, Commonwealth
Electric Company, Canal Electric
Company, and Cambridge Electric Light
Company; The United Illuminating
Company; Vermont Electric Power
Company, Inc.; Fitchburg Gas and
Electric Light Company; and Unitil
Energy Systems, Inc.) submitted a report
in compliance with the Commission’s
order issued February 10, 2005, 109
FERC {61,147 (2005).

ISO states that copies of the filing
have been served on all parties to this
proceeding, on all Governance
Participants (electronically), non-
Participant Transmission Customers,
and the governors and regulatory
agencies of the six New England states.

Comment Date: 5 p.m. Eastern Time
on April 4, 2005.

7. Virginia Electric and Power
Company

[Docket No. ER05-700-000]

Take notice that on March 14, 2005,
Virginia Electric and Power Company
(VEPCO) tendered for filing an
Appendix E-3 to the service agreement
for Network Integration Transmission
Service between Dominion North
Carolina Power (Dominion) and North
Carolina Electric Membership
Corporation (NCEMC), under VEPCO’s
Open Access Transmission Tariff, FERC
Electric Tariff Second Revised Volume
No. 5. VEPCO states that the amended

service agreement adds charges to
reimburse Dominion for costs associated
with the installation of Morrisburg
Delivery Point for Edgecombe-Martin
County Electric Membership
Corporation. VEPCO requests an
effective date of April 13, 2005.

VEPCO states that copies of the filing
were served upon NCEMC, the Virginia
State Corporation Commission and the
North Carolina Utilities Commission.

Comment Date: 5 p.m. Eastern Time
on April 4, 2005.

8. Virginia Electric and Power
Company

[Docket No. ER05-701-000]

Take notice that on March 14, 2005,
Virginia Electric and Power Company
(VEPCO) tendered for filing copies of a
letter agreement between the Dominion
Virginia Power and Virginia Municipal
Electric Association No. 1 (VMEA).
VEPCO states that the letter agreement,
dated December 17, 2004, provided for
a temporary delivery point requested by
VMEA to the Agreement for the
Purchase of Electricity for Resale
between Dominion and VMEA, First
Revised Rate Schedule FERC No. 109.
VEPCO requested an effective date of
March 15, 2005.

Dominion states that copies of the
filing were served upon VMEA, the
Virginia State Corporation Commission
and the North Carolina Utilities
Commission.

Comment Date: 5 p.m. Eastern Time
on April 4, 2005.

9. Deseret Generation & Transmission
Co-operative, Inc.

[Docket No. ER05-702-000]

Take notice that on March 14, 2005
Deseret Generation & Transmission Co-
operative, Inc. (Deseret) tendered for
filing a rate filing and request for certain
waivers relating to: (i) The Bonanza-
Mona Transmission Entitlement
Purchase and Sale Wheeling Service
Agreement, dated March 21, 1990, by
and between Deseret and Utah
Associated Municipal Power Systems
(UAMPS), designated as Rate Schedule
FERC No. 21; and (ii) the Bonanza-Mona
Operating Agreement, dated March 21,
1990, by and between Deseret and
UAMPS, designated as Rate Schedule
FERC No. 22.

Deseret states that copies of this filing
have been served upon UAMPS.

Comment Date: 5 p.m. Eastern Time
on April 4, 2005.
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10. Public Service Electric and Gas
Company, PSEG Energy Resources &
Trade LLC

[Docket No. ER05-703-000]

Take notice that on March 14, 2005,
Public Service Electric and Gas
Company (PSE&G) and PSEG Energy
Resources & Trade LLC (PSEG ER&T)
submitted for filing a request for: (1)
Waiver of the Commission’s rules and
their market-based rate tariffs and codes
of affiliate conduct; and (2)
authorization for sales of power by
PSEG ER&T to PSE&G, in order for
PSEG ER&T provide power to PSE&G
under contracts resulting from the 2005
auction for Basic Generation Service
approved by the New Jersey Board of
Public Utilities.

PSE&G states that a copy of this filing
has been served upon the New Jersey
Board of Public Utilities.

Comment Date: 5 p.m. Eastern Time
on April 4, 2005.

11. Michigan Electric Transmission
Company, LLC

[Docket No. ER05-704—000]

Take notice that on March 14, 2005,
Michigan Electric Transmission
Company, LLC (METC) submitted a
Letter Agreement between Wolverine
Power Supply Cooperative, Inc.
(Wolverine) and METC to establish the
terms and conditions for engineering
and related activities to be performed by
METC in connection with a proposed
interconnection to the METC
transmission system by Wolverine.

Comment Date: 5 p.m. Eastern Time
on April 4, 2005.

12. Wisconsin Electric Power Company

[Docket No. ER05-705—000]

Take notice that on March 14, 2005,
Wisconsin Electric Power Company
(Wisconsin Electric), tendered for filing
a service agreement with GEN-SYS
Energy, designated as Service
Agreement No. 63, under Wisconsin
Electric’s FERC Electric Tariff, Original
Volume No. 8. Wisconsin Electric
requests an effective date of April 1,
2005.

Wisconsin Electric states that copies
of the filing have been served on GEN—
SYS Energy, the Michigan Public
Service Commission, and the Public
Service Commission of Wisconsin.

Comment Date: 5 p.m. Eastern Time
on April 4, 2005.

13. Carolina Power & Light Company

[Docket No. ER05-706-000]

Take notice that on March 14, 2005,
Carolina Power & Light Company
(CP&L) tendered for filing Notices of
Cancellation of FERC Electric Rate

Schedule No. 50 with the City of
Camden, SC; FERC Electric Rate
Schedule No. 129 with the City of
Fayetteville, NC; FERC Electric Rate
Schedule No. 130 with the Town of
Waynesville, NC; and FERC Electric
Rate Schedule No. 131 with French
Broad Electric Membership Corporation.
CP&L has requested an effective date of
May 15, 2005 for the cancellations.

CP&L states that a copy of this filing
was served upon the affected customers
and the North Carolina Utilities
Commission and the South Carolina
Public Service Commission.

Comment Date: 5 p.m. Eastern Time
on April 4, 2005.

14. Maine Public Service Company

[Docket No. ER05—-707—-000]

Take notice that on March 11, 2005,
Maine Public Service Company (MPS),
pursuant to section 2.7 of the Settlement
Agreement filed on February 28, 2001 in
Docket No. ER01-1344-000 and
accepted by Commission letter order
issued on April 13, 2001, submitted an
informational filing setting forth the
changed loss factor effective March 1,
2005 together with back-up materials.

MPS states that copies of this filing
were served on the parties to the
Settlement Agreement, the Northern
Maine Independent System
Administrator, Inc., the Maine Public
Utilities Commission, Commission Trial
Staff, the Maine Public Advocate, and
current MPS open access transmission
tariff customers.

Comment Date: 5 p.m. Eastern Time
on April 1, 2005.

Standard Paragraph

Any person desiring to intervene or to
protest this filing must file in
accordance with Rules 211 and 214 of
the Commission’s Rules of Practice and
Procedure (18 CFR 385.211 and
385.214). Protests will be considered by
the Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a notice of
intervention or motion to intervene, as
appropriate. Such notices, motions, or
protests must be filed on or before the
comment date. Anyone filing a motion
to intervene or protest must serve a copy
of that document on the Applicant and
all ]iarties to this proceeding.

The Commission encourages
electronic submission of protests and
interventions in lieu of paper using the
“eFiling” link at http://www.ferc.gov.
Persons unable to file electronically
should submit an original and 14 copies
of the protest or intervention to the
Federal Energy Regulatory Commission,

888 First Street, NE., Washington, DC
20426.

This filing is accessible on-line at
http://www.ferc.gov, using the
“eLibrary” link and is available for
review in the Commission’s Public
Reference Room in Washington, DC.
There is an “eSubscription” link on the
Web site that enables subscribers to
receive email notification when a
document is added to a subscribed
docket(s). For assistance with any FERC
Online service, please e-mail
FERCOnlineSupport@ferc.gov, or call
(866) 208-3676 (toll free). For TTY, call
(202) 502-8659.

Linda Mitry,

Deputy Secretary.

[FR Doc. E5-1290 Filed 3—23—05; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. ER04-902-001, et al.]

Oklahoma Gas and Electric Company,
et al.; Electric Rate and Corporate
Filings

March 17, 2005.

The following filings have been made
with the Commission. The filings are
listed in ascending order within each
docket classification.

1. Oklahoma Gas and Electric Company

[Docket Nos. ER04-902-001]

Take notice that on March 11, 2005,
Oklahoma Gas and Electric Company
(OG&E) submitted Rate Schedule No.
126, a rate schedule for service to the
Oklahoma Municipal Power Authority.
OG&E states that Rate Schedule 126 was
inadvertently cancelled by the
Commission in a letter order issued
February 17, 1999 in Docket No. ER99—
1376—-000. OG&E’s filing also contained
a motion for reconsideration of the letter
order issued February 17, 1999 in
Docket No. ER99-1376-000 and a
motion to reinstate the cancelled Rate
Schedule.

OG&E states that copies of the filing
were served upon the parties in Docket
Nos. ER99-1376—000 and ER04-902—
000.

Comment Date: 5 p.m. Eastern Time
on April 1, 2005.

2. New England Power Pool

[Docket No. ER05-52—001]

Take notice that on March 14, 2005,
the New England Power Pool (NEPOOL)
Participants Committee and ISO New
England, Inc. (the ISO) jointly filed
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amended Hydro-Quebec
Interconnection Capability Credit
(HQICC) values for the 2005/2006 Power
Year which are to replace the HQICC
values initially filed on October 18,
2004. NEPOOL and the ISO state that
this filing was made in response to the
letter order issued on December 13,
2004 in Docket No. ER05-52-000.

NEPOOL states that copies of these
materials were sent to the NEPOOL
Participants and the New England state
governors and regulatory commissions.

Comment Date: 5 p.m. Eastern Time
on March 30, 2005.

3. Old Dominion Electric Cooperative

[Docket No. ER05-682—000]

Take notice that on March 7, 2005,
Old Dominion Electric Cooperative (Old
Dominion) tendered for filing a new
proposed rate schedule for providing
cost-based Reactive Power and Voltage
Control from Generation Sources
Service from Old Dominion’s natural
gas-fired generating facility located in
Rock Springs, Maryland.

Old Dominion states that a copy of the
filing has been mailed to representatives
of PJM Interconnection, L.L.C.

Comment Date: 5 p.m. Eastern Time
on March 28, 2005.

Standard Paragraph

Any person desiring to intervene or to
protest this filing must file in
accordance with Rules 211 and 214 of
the Commission’s Rules of Practice and
Procedure (18 CFR 385.211 and
385.214). Protests will be considered by
the Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a notice of
intervention or motion to intervene, as
appropriate. Such notices, motions, or
protests must be filed on or before the
comment date. Anyone filing a motion
to intervene or protest must serve a copy
of that document on the Applicant and
all parties to this proceeding.

The Commission encourages
electronic submission of protests and
interventions in lieu of paper using the
“eFiling” link at http://www.ferc.gov.
Persons unable to file electronically
should submit an original and 14 copies
of the protest or intervention to the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426.

This filing is accessible on-line at
http://www.ferc.gov, using the
“eLibrary” link and is available for
review in the Commission’s Public
Reference Room in Washington, DC.
There is an “eSubscription” link on the
Web site that enables subscribers to

receive e-mail notification when a
document is added to a subscribed
docket(s). For assistance with any FERC
Online service, please e-mail
FERCOnlineSupport@ferc.gov, or call
(866) 208—3676 (toll free). For TTY, call
(202) 502-8659.

Linda Mitry,

Deputy Secretary.

[FR Doc. E5-1288 Filed 3—23-05; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. ER00-1053—-013, et al.]

Maine Public Service Company, et al.
Electric Rate and Corporate Filings

March 15, 2005.

The following filings have been made
with the Commission. The filings are
listed in ascending order within each
docket classification.

1. Maine Public Service Company

[Docket Nos. ER00-1053-013 and ER00—
1052—-001]

Take notice that on March 10, 2005,
Maine Public Service Company
submitted revision to its Open Access
Transmission Tariff to implement an
Agreement regarding Main Public
Service Company’s 2004 Informational
Filing (Settlement Agreement).

Maine Public Service Company states
that copies of the filing were served
upon its jurisdictional customers,
parties to the proceeding, parties to the
Settlement Agreement in Docket No.
ERO00-1053 et al., Maine Public Utilities
Commission and the Maine Public
Advocate.

Comment Date: 5 p.m. Eastern Time
on March 31, 2005.

2. Carolina Power & Light Company

[Docket Nos. ER01-1807-017 and ER01—
2020-014]

Take notice that on March 11, 2005,
Carolina Power & Light Company
submitted a refund report pursuant to
the Commission Order issued May 21,
2003 in Docket No. ER01-1807-005, et
al., 103 FERC {61,209 (2003).

Carolina Power & Light Company
states that copies of the filing were
served upon the North Carolina Utilities
Commission and the South Carolina
Public Service Commission.

Comment Date: 5 p.m. Eastern Time
on April 1, 2005.

3. PJM Interconnection, L.L.C.

[Docket No. ER04-893-003]

Take notice that on March 11, 2005,
PJM Interconnection, L.L.C. (PJM)
submitted a compliance filing pursuant
to the Commission’s letter order issued
February 9, 2005 in Docket No. ER04—
893-002.

PJM states that copies of the filing
were served upon all parties on the
official service list for Docket No. ER04—
893 and on counsel for Commonwealth
Edison Company and Batavia.

Comment Date: 5 p.m. Eastern Time
on April 1, 2005.

4. American Electric Power Service
Corporation

[Docket No. ER05-694—000]

Take notice that on March 11, 2005,
American Electric Power Service
Corporation (AEPSC) submitted for
filing on behalf of its AEP Texas North
Company affiliate, who was formerly
known as West Texas Utilities
Company, an amendment to the
Interconnection Agreement between
West Texas Utilities Company and
Brazos Electric Power Company (Brazos)
providing for the parties’ installation of
motor-operated switches in and near
Brazos’ McAdams Substation in Foard
County, Texas. AEPSC requests an
effective date of February 28, 2005.

AEPSC states that it has served copies
of the filing on Brazos and the Public
Utility Commission of Texas.

Comment Date: 5 p.m. Eastern Time
on April 1, 2005.

5. Virginia Electric and Power
Company

[Docket No. ER05-695—-000]

Take notice that on March 11, 2005,
Virginia Electric and Power Company
(Dominion Virginia Power) tendered for
filing an unexecuted Standard Large
Generator Interconnection Agreement
(LGIA) with Tenaska Virginia II
Partners, L.P. (Tenaska) setting forth the
terms and conditions governing the
interconnection between Tenaska’s
generating facility and Dominion
Virginia Power’s transmission system.
Dominion Virginia Power requested an
effective date of May 11, 2005.

Dominion Virginia Power states that
copies of the filing were served upon
Tenaska and the Virginia State
Corporation Commission.

Comment Date: 5 p.m. Eastern Time
on April 1, 2005.

6. Entergy Services, Inc.,

[Docket No. ER05-696—000]

Take notice that on March 11, 2005,
Entergy Services, Inc., on behalf of the
Entergy Operating Companies, Entergy
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Arkansas, Inc., Entergy Gulf States, Inc.,
Entergy Louisiana, Inc., Entergy
Mississippi, Inc., and Entergy New
Orleans, Inc. (collectively Entergy), filed
limited revisions to certain provisions of
the System Agreement. Entergy requests
an effective date of May 10, 2005.

Comment Date: 5 pm Eastern Time on
April 1, 2005.

7. PJM Interconnection, L.L.C.

[Docket No. ER05-697-000]

Take notice that on March 11, 2005,
PJM Interconnection, L.L.C. (PJM)
submitted amendments to Schedule 2 of
the PJM Open Access Transmission
Tariff to incorporate the revenue
requirements for Reactive Supply and
Voltage Control From Generation
Sources Service of CED Rock Springs,
LLC (Rock Springs).

PJM requests a waiver of the
Commission’s notice requirements to
permit an effective date of February 1,
2005 for First Revised Eighteenth
Revised Sheet No. 230 and First Revised
Tenth Revised Sheet No. 230A; and an
effective date of February 16, 2005 for
First Revised Eleventh Revised Sheet
No. 230A.

PJM states that copies of this filing
have been served on all PJM members,
including Rock Springs, and each state
electric utility regulatory commission in
the PJM region.

Comment Date: 5 pm Eastern Time on
April 1, 2005.

8. San Joaquin Cogen, L.L.C.

[Docket No. ER05-698-000]

Take notice that on March 11, 2005
San Joaquin Cogen, L.L.C. (San Joaquin)
filed with the Federal Energy Regulatory
Commission a request for authorization
to sell electricity at market-based rates
under its proposed market-based tariff.
San Joaquin requests that the rate
schedule become effective no later than
April 15, 2005.

Comment Date: 5 pm Eastern Time on
April 1, 2005.

9. Xcel Energy Services Inc.

[Docket No. ER05-699-000]

Take notice that on March 11, 2005,
Xcel Energy Services Inc. (XES), as
agent for Northern States Power
Company (Minnesota) and Northern
States Power Company (Wisconsin)
(jointly, the NSP Companies),
submitted: (1) Proposed amendments to
certain grandfathered agreements
(GFAs) subject to Rate Schedule
Transmission Service Tm-1 contained in
the NSP Electric Rate Book—Sales for
Resale and Transmission Service; and
(2) a new Schedule 12 to the Xcel
Operating Companies’ Joint Open

Access Transmission Tariff, applicable
to certain grandfathered network
integration transmission service
customers in the NSP Companies’
pricing zone.

XES states that a copy of the filing has
been served on each affected GFA
customer.

Comment Date: 5 pm Eastern Time on
April 1, 2005.

Standard Paragraph

Any person desiring to intervene or to
protest this filing must file in
accordance with Rules 211 and 214 of
the Commission’s Rules of Practice and
Procedure (18 CFR 385.211 and
385.214). Protests will be considered by
the Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a notice of
intervention or motion to intervene, as
appropriate. Such notices, motions, or
protests must be filed on or before the
comment date. Anyone filing a motion
to intervene or protest must serve a copy
of that document on the Applicant and
all parties to this proceeding.

The Commission encourages
electronic submission of protests and
interventions in lieu of paper using the
“eFiling” link at http://www.ferc.gov.
Persons unable to file electronically
should submit an original and 14 copies
of the protest or intervention to the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426.

This filing is accessible on-line at
http://www.ferc.gov, using the
“eLibrary” link and is available for
review in the Commission’s Public
Reference Room in Washington, DC.
There is an “eSubscription” link on the
Web site that enables subscribers to
receive email notification when a
document is added to a subscribed
docket(s). For assistance with any FERGC
Online service, please email
FERCOnlineSupport@ferc.gov, or call
(866) 208-3676 (toll free). For TTY, call
(202) 502-8659.

Linda Mitry,

Deputy Secretary.

[FR Doc. E5—-1289 Filed 3—23-05; 8:45 am]
BILLING CODE 6717-01-P

ENVIRONMENTAL PROTECTION
AGENCY

[OW-2004-0020; FRL-7889-1]

Agency Information Collection
Activities; Submission to OMB for
Review and Approval; Comment
Request; Willingness to Pay Survey:
Phase lll Cooling Water Intake
Structures, EPA ICR Number 2155.01

AGENCY: Environmental Protection
Agency.
ACTION: Notice.

SUMMARY: In compliance with the
Paperwork Reduction Act (44 U.S.C.
3501 et seq.), this document announces
that an Information Collection Request
(ICR) has been forwarded to the Office
of Management and Budget (OMB) for
review and approval. This is a request
for a new collection. This ICR describes
the nature of the information collection
and its estimated burden and cost.

DATES: Additional comments may be
submitted on or before April 25, 2005.

ADDRESSES: Submit your comments,
referencing docket ID number OW-
2004-0020, to (1) EPA online using
EDOCKET (our preferred method), by e-
mail to OW-Docket@epa.gov, or by mail
to: EPA Docket Center, Environmental
Protection Agency, Water Docket, Mail
Code 4101T, 1200 Pennsylvania Ave.,
NW., Washington, DC 20460, and (2)
OMB at: Office of Information and
Regulatory Affairs, Office of
Management and Budget (OMB),
Attention: Desk Officer for EPA, 725
17th Street, NW., Washington, DC
20503.

FOR FURTHER INFORMATION CONTACT: Erik
Helm, USEPA/OST/EAD, Mail Code
4303T, Environmental Protection
Agency, 1200 Pennsylvania Ave., NW.,
Washington, DC 20460; telephone
number: (202) 566—1066; fax number:
(202) 566—1054; e-mail address:
helm.erik@epamail.epa.gov.

SUPPLEMENTARY INFORMATION: EPA has
submitted the following ICR to OMB for
review and approval according to the
procedures prescribed in 5 CFR 1320.12.
On November 23, 2004, (69 FR 68140),
EPA sought comments on this ICR
pursuant to 5 CFR 1320.8(d). EPA has
addressed the comments received.

EPA has established a public docket
for this ICR under Docket ID No. OW-
2004-0020, which is available for public
viewing at the Water Docket in the EPA
Docket Center (EPA/DC), EPA West,
Room B102, 1301 Constitution Ave.,
NW., Washington, DC. The EPA Docket
Center Public Reading Room is open
from 8:30 a.m. to 4:30 p.m., Monday
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through Friday, excluding legal
holidays. The telephone number for the
Reading Room is (202) 566—1744, and
the telephone number for the Water
Docket is (202) 566—2426 An electronic
version of the public docket is available
through EPA Dockets (EDOCKET) at
http://www.epa.gov/edocket. Use
EDOCKET to submit or view public
comments, access the index listing of
the contents of the public docket, and to
access those documents in the public
docket that are available electronically.
Once in the system, select “‘search,”
then key in the docket ID number
identified above.

Any comments related to this ICR
should be submitted to EPA and OMB
within 30 days of this notice. EPA’s
policy is that public comments, whether
submitted electronically or in paper,
will be made available for public
viewing in EDOCKET as EPA receives
them and without change, unless the
comment contains copyrighted material,
CBI, or other information whose public
disclosure is restricted by statute. When
EPA identifies a comment containing
copyrighted material, EPA will provide
a reference to that material in the
version of the comment that is placed in
EDOCKET. The entire printed comment,
including the copyrighted material, will
be available in the public docket.
Although identified as an item in the
official docket, information claimed as
CBI, or whose disclosure is otherwise
restricted by statute, is not included in
the official public docket, and will not
be available for public viewing in
EDOCKET. For further information
about the electronic docket, see EPA’s
Federal Register notice describing the
electronic docket at 67 FR 38102 (May
31, 2002), or go to http://www.epa.gov/
edocket.

Title: Willingness to Pay Survey:
Phase III Cooling Water Intake
Structures

Abstract: The U.S. Environmental
Protection Agency (EPA) is in the
process of developing new regulations
to provide national performance
standards for controlling impacts from
cooling water intake structures (CWIS)
for Phase III facilities under section
316(b) of the Clean Water Act (CWA). In
order to develop comprehensive
quantified benefit estimates, for these
performance standards EPA proposes to
conduct a stated preference study to
estimate the non-use benefits of reduced
fish losses at CWIS. The study would
focus on a broad range of fish species,
including forage fish and a variety of
fish species harvested by commercial
and recreational fishermen.

The purpose of this information
collection request is to solicit public

comment on and obtain approval for
conducting twelve focus groups that
will assist in the design of the stated
preference survey. EPA will use these
focus groups to better understand the
public’s perceptions of fishery resources
and to assist in the design of the stated
preference.

EPA received several comments on
the proposed ICR. Most of the received
comments did not address focus groups
explicitly, but rather the more general
topic of resource valuation and stated
preference surveys. Many of the
submitted comments were empirical in
nature and are therefore appropriately
addressed within the survey design
process. Some commenters argued that
non-use benefits in the Phase III policy
context are likely to be trivial and
unreliable. EPA considers stated
preference methods capable of
measuring the total values (including
use and non-use) of fish affected by
impingement and entrainment, if a
survey is appropriately designed.
Moreover, focus groups represent one of
the primary means of assessing whether
many of the commenters’ remarks are
indeed accurate regarding the inability
of survey instruments to measure non-
use values for fish affected by
entrainment and impingement. EPA also
points out that there is significant
evidence in the empirical literature as to
the substantive nature of non-use
benefits.

For a detailed discussion of these
issues, see EPA’s response to public
comments for the ICR notice published
on November 23, 2004 (69 FR 68140).

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a currently valid OMB
control number. The OMB control
numbers for EPA’s regulations in 40
CFR are listed in 40 CFR part 9 and are
identified on the form and/or
instrument, if applicable.

Burden Statement: The annual public
reporting and record keeping burden for
this collection of information is
estimated to average 160 minutes per
response. Burden means the total time,
effort, or financial resources expended
by persons to generate, maintain, retain,
or disclose or provide information to or
for a Federal agency. This includes the
time needed to review instructions;
develop, acquire, install, and utilize
technology and systems for the purposes
of collecting, validating, and verifying
information, processing and
maintaining information, and disclosing
and providing information; adjust the
existing ways to comply with any
previously applicable instructions and
requirements; train personnel to be able

to respond to a collection of
information; search data sources;
complete and review the collection of
information; and transmit or otherwise
disclose the information.

Respondents/Affected Entities: Focus
group participants.

Estimated Number of Respondents:
96.

Frequency of Response: Once.

Estimated Total Annual Hour Burden:
256 hours.

Estimated Total Annual Cost: $5,000,
which includes $0 capital/startup costs
and O&M costs, and $5,000 labor costs.

Dated: March 16, 2005.
Oscar Morales,
Director, Collection Strategies Division.
[FR Doc. 05-5817 Filed 3—23-05; 8:45 am]
BILLING CODE 6560-50—P

ENVIRONMENTAL PROTECTION
AGENCY

[OECA-2004-0032; FRL~7889-2]

Agency Information Collection
Activities; Submission for OMB Review
and Approval; Comment Request;
NESHAP for Leather Finishing
Operations (Renewal), ICR Number
1985.03, OMB Control Number 2060—
0478

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: In compliance with the
Paperwork Reduction Act, this
document announces that an
Information Collection Request (ICR)
has been forwarded to the Office of
Management and Budget (OMB) for
review and approval. This is a request
to renew an existing approved
collection. This ICR is scheduled to
expire on June 30, 2005. Under OMB
regulations, the Agency may continue to
conduct or sponsor the collection of
information while this submission is
pending at OMB. This ICR describes the
nature of the information collection and
its estimated burden and cost.

DATES: Additional comments may be
submitted on or before April 25, 2005.
ADDRESSES: Submit your comments,
referencing docket ID number OECA-
2004-0032, to (1) EPA online using
EDOCKET (our preferred method), by e-
mail to docket.oeca@epa.gov, or by mail
to: EPA Docket Center, Environmental
Protection Agency, Enforcement and
Compliance Docket and Information
Center, Mail Code 2201T, 1200
Pennsylvania Avenue, NW.,
Washington, DC 20460, and (2) OMB at:
Office of Information and Regulatory
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Affairs, Office of Management and
Budget (OMB), Attention: Desk Officer
for EPA, 725 17th Street, NW.,
Washington, DC 20503.

FOR FURTHER INFORMATION CONTACT:
Learia Williams, Compliance
Assessment and Media Programs
Division, Office of Compliance, Mail
Code 2223A, Environmental Protection
Agency, 1200 Pennsylvania Avenue,
NW., Washington, DC 20460; telephone
number: (202) 564—4113; fax number:
(202) 564—0050; e-mail address:
williams.learia@epa.gov.

SUPPLEMENTARY INFORMATION: EPA has
submitted the following ICR to OMB for
review and approval according to the
procedures prescribed in 5 CFR 1320.12.
On September 14, 2004 (69 FR 55430),
EPA sought comments on this ICR
pursuant to 5 CFR 1320.8(d). EPA
received no comments.

EPA has established a public docket
for this ICR under Docket ID No. OECA—
2004-0032, which is available for public
viewing at the Enforcement and
Compliance Docket and Information
Center in the EPA Docket Center (EPA/
DC), EPA West, Room B102, 1301
Constitution Avenue, NW., Washington,
DC. The EPA Docket Center Public
Reading Room is open from 8:30 a.m. to
4:30 p.m., Monday through Friday,
excluding legal holidays. The telephone
number for the Reading Room is (202)
566—1744, and the telephone number for
the Enforcement and Compliance
Docket and Information Center Docket
is: (202) 566—1752. An electronic
version of the public docket is available
through EPA Dockets (EDOCKET) at
http://www.epa.gov/edocket. Use
EDOCKET to submit or view public
comments, access the index listing of
the contents of the public docket, and to
access those documents in the public
docket that are available electronically.
Once in the system, select “‘search,”
then key in the docket ID number
identified above.

Any comments related to this ICR
should be submitted to EPA and OMB
within 30 days of this notice. EPA’s
policy is that public comments, whether
submitted electronically or in paper,
will be made available for public
viewing in EDOCKET as EPA receives
them and without change, unless the
comment contains copyrighted material,
CBI, or other information whose public
disclosure is restricted by statute. When
EPA identifies a comment containing
copyrighted material, EPA will provide
a reference to that material in the
version of the comment that is placed in
EDOCKET. The entire printed comment,
including the copyrighted material, will
be available in the public docket.

Although identified as an item in the
official docket, information claimed as
CBI, or whose disclosure is otherwise
restricted by statute, is not included in
the official public docket, and will not
be available for public viewing in
EDOCKET. For further information
about the electronic docket, see EPA’s
Federal Register notice describing the
electronic docket at 67 FR 38102 (May
31, 2002), or go to http://www.epa.gov/
edocket.

Title: NESHAP for Leather Finishing
Operations (Renewal).

Abstract: The National Emission
Standards for Hazardous Air Pollutants
(NESHAP), for Leather Finishing
Operations were proposed on October 2,
2000 (65 FR 58702). These standards
apply to any existing, reconstructed, or
new leather finishing operations. A
leather finishing operation is a single
process or group of processes used to
adjust and improve the physical and
aesthetic characteristics of the leather
surface through multistage application
of a coating comprised of dyes,
pigments, film-forming materials and
performance modifiers dissolved or
suspended in liquid carriers. A leather
finishing operation is only subject to the
regulation if it is a major source of
hazardous air pollutant (HAP) emitting
or has the potential to emit any single
HAP at the rate of 10 tons (9.07
megagrams) Or more per year or any
combination of HAP at a rate of 25 tons
(22.68 megagrams) or more per year or
is collocated a major source of HAPs.

Owners and operators must submit
notification reports upon the
construction or reconstruction of any
leather finishing operation. Any leather
finishing operation that starts up after
proposal but before promulgation must
submit an initial notification, similar to
the one submitted by existing sources.
Each new or reconstructed source that
starts up after promulgation must
submit a series of notifications in
addition to the initial notification which
include: notification of intent to
construct or reconstruct and notification
of startup. Upon the collection of twelve
months of data after the date of initial
notification owners or operators of
leather finishing operations must submit
an annual compliance status
certification report and each year
thereafter. Records and reports will be
required to be retained for a total of five
years, two years at the site, and the
remaining three years at an off-site
location.

Notifications are used to inform the
Agency or delegated authority when a
source becomes subject to the standard.
The reviewing authority may then
inspect the source to check if the

pollution control devices are properly
installed and operated, and the standard
is being met. Performance test reports
are needed as these are the Agency’s
records of a source’s initial capability to
comply with the emission standards,
and serve as a record of the operating
conditions under which compliance
was achieved. The information
generated by monitoring, recordkeeping
and reporting requirements described in
this ICR is used by the Agency to ensure
that facilities that are affected by the
standard continue to operate the control
equipment and achieve continuous
compliance with the regulation.

All reports are sent to the delegated
state or local authority. In the event that
there is no such delegated authority, the
reports are sent directly to the EPA
Regional Office.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a currently valid OMB
Control Number. The OMB Control
Numbers for EPA’s regulations are listed
in 40 CFR part 9 and 48 CFR chapter 15,
and are identified on the form and/or
instrument, if applicable.

Burden Statement: The annual public
reporting and recordkeeping burden for
this collection of information is
estimated to average 33 hours per
response. Burden means the total time,
effort, or financial resources expended
by persons to generate, maintain, retain,
or disclose or provide information to or
for a Federal agency. This includes the
time needed to review instructions;
develop, acquire, install, and utilize
technology and systems for the purposes
of collecting, validating, and verifying
information, processing and
maintaining information, and disclosing
and providing information; adjust the
existing ways to comply with any
previously applicable instructions and
requirements; train personnel to be able
to respond to a collection of
information; search data sources;
complete and review the collection of
information; and transmit or otherwise
disclose the information.

Respondents/Affected Entities:
Owners or operators of leather finishing
operations.

Estimated Number of Respondents:
10.

Frequency of Response: Initially,
annually and on occasion.

Estimated Total Annual Hour Burden:
334 hours.

Estimated Total Annual Costs:
$21,279, which includes zero O&M
costs, zero Capital Expense, and $21,279
in Respondent Labor costs.

Changes in the Estimates: There is a
decrease of 151 hours in the total
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estimated burden currently identified in
the OMB Inventory of Approved ICR
Burdens. This decrease in the burden
from the most recently approved ICR is
due to a decrease in the number of
sources. Our data indicates that there
are approximately ten sources subject to
the rule, as compared to the active ICR
that shows twelve sources. There are no
new facilities expected to be
constructed in the next three years. The
decline in the number of sources was
due to the high energy cost to operate
the machinery and foreign competition.
Our research also shows that since the
removal/delisting of the compound
ethylene glycol butyl ether (EGBE) from
the list of HAPs that the Agency
regulates under the Clean Air Act, a
number of leather finishing facilities
that use EGBE will no longer be subject
to the CAAA’s Maximum Achievable
Control Technology (MACT)
requirements, thus the number of
sources would be decreased even more
over the next three years.

There are no capital/startup or
operation and maintenance costs,
because NESHAP for Leather Finishing
Operations does not require any special
monitoring or recordkeeping equipment,
therefore, no capital and operations and
maintenance costs are associated with
recordkeeping or reporting to the rule.

Dated: March 16, 2005.

Oscar Morales,

Director, Collection Strategies Division.
[FR Doc. 05-5818 Filed 3—23-05; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

[FRL-7889-3]
Agency Information Collection
Activities OMB Responses

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: This document announces the
Office of Management and Budget’s
(OMB) responses to Agency clearance
requests, in compliance with the
Paperwork Reduction Act (44 U.S.C.
3501 et seq.). An agency may not
conduct or sponsor, and a person is not
required to respond to, a collection of
information unless it displays a
currently valid OMB control number.
The OMB control numbers for EPA’s
regulations are listed in 40 CFR part 9
and 48 CFR chapter 15.

FOR FURTHER INFORMATION CONTACT:
Susan Auby (202) 566—1672, or e-mail at
auby.susan@epa.gov and please refer to

the appropriate EPA Information
Collection Request (ICR) Number.

SUPPLEMENTARY INFORMATION:

OMB Responses to Agency Clearance
Requests

OMB Approvals

EPA ICR No.1715.06; TSCA Section
402 and Section 404 Training and
Certification, Accreditation and
Standards for Lead-Based Paint
Activities; in 40 CFR part 745; was
approved 02/07/2005; OMB Number
2070-0155; expires 02/29/2008.

EPA ICR No. 1597.06; Requirements
and Exemptions for Specific RCRA
Wastes (Renewal); in 40 CFR part 273,
40 CFR 266.230, 40 CFR 266.240, 40
CFR 266.245, 40 CFR 266.250, 40 CFR
266.345, 40 CFR 266.355, 40 CFR
266.360; was approved 02/07/2005;
OMB Number 2050-0145; expires 02/
29/2008.

EPA ICR No. 1445.06; Continuous
Release Reporting Regulations (CRRR)
under CERCLA 1980 (Renewal); in 40
CFR 302.8; was approved 02/09/2005;
OMB Number 2050-0086; expires 02/
29/2008.

EPA ICR No. 1488.06; Superfund Site
Evaluation and Hazard Ranking System
(Renewal); in 40 CFR part 300; was
approved 02/10/2005; OMB Number
2050-0095; expires 02/29/2008.

EPA ICR No. 1446.08; PCBs:
Consolidated Reporting and
Recordkeeping Requirements; in 40 CFR
302.8; was approved 02/09/2005; OMB

Number 2070-0112; expires 02/29/2008.

EPA ICR No. 1487.08; Cooperative
Agreements and Superfund State
Contracts for Superfund Response
Actions (Renewal); in 40 CFR part 35,
subpart O; was approved 02/09/2005;
OMB Number 2050-0179; expires 02/
29/2008.

EPA ICR No. 0938.10; General
Administrative Requirements for
Assistance Programs: EPA
Administr